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1. DIVORCE — TRACING FUNDS — FUNDS COMMINGLED — NO ERROR
TO DECLARE PROPERTY MARITAL PROPERTY. — Where transactions
result in great difficulty in tracing the manner in which nonmarital
and marital property have been commingled, the property acquired
in the final transaction may be declared marital property.

2. DIVORCE— PROPERTY DIVISION — BURDEN OF PROVING SEPARATE
PROPERTY. — The burden is on the party who asserts an interest in
property to establish that it is in fact separate property not subject
to division.

3. APPEAL & ERROR — REVIEW OF CHANCERY CASEs. — Chancery
cases are tried de novo on appeal, but the trial court’s findings of fact
will not be disturbed unless they are clearly against the preponder-
ance of the evidence. ‘

4. DIVORCE — ALIMONY AWARD. — An award of alimony lies within
the sound discretion of the chancellor, whose decision will not be .
reversed absent a clear abuse in the exercise of that discretion.

5. DIVORCE — ALIMONY — FACTORS TO CONSIDER. — There are
numerous factors that have a bearing on the determination of
whether to award alimony; the primary factors to be considered are
the need of one spouse and the ability of the other spouse to pay.

6. DIVORCE — NO ERROR TO AWARD ALIMONY. — Where appellee
was 58 years of age and in ill health, she had not worked during the

" parties’ 17-year marriage, and she would have no means of’
providing for her own support since her health rendered her unable
to seek employment, while appellant was retired, was receiving
disability benefits, and had a combined income of $1,162.55 per
month, the appellate court could not say that the chancellor abused
his discretion in awarding appellee $350 per month in alimony,
particularly in light of the contingencies placed on the award, which
will cause it to terminate when the appellee begins to receive income
from her own social security benefits or social security disability
benefits.

7. DIVORCE — MISCALCULATION ‘OF DIVISION OF RETIREMENT IN-
COME. — Where the chancellor attempted to award appellee her
half of appellant’s retirement income for the 13 years they were
married out of the 27 years appellant worked for the company but
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failed to multiply 13/27 by 1/2, and since the record was fully
developed, the appellate court entered the order the chancellor
should have ordered, making remand unnecessary.

Appeal from St. Francis Chancery Court; Bentley E. Storey,
Chancellor; affirmed as modified.

Dan Dane, for appellant.
Butler, Hicky & Long, by: Fletcher Long, Jr., for appellee.

JupiTH ROGERS, Judge. The parties to this litigation were
divorced by decree of October 25, 1988, after seventeen years of
marriage. The chancellor found that certain bank accounts were
marital property, and thus equally divided the proceeds there-
from between the parties. The chancellor also awarded appelleec a
portion, based on a percentage formula, of appellant’s retirement
fund, as well as alimony in the amount of $350 per month. At a
subsequent hearing on appellee’s motion for contempt alleging
the non-payment of alimony, the chancellor found that the award
of alimony had not been superseded by a previously entered order
of supersedeas staying other provisions of the decree during the
pendency of this appeal. In addition, the chancellor held, in any
event, that an award of alimony could not be stayed pending
appeal. From the decree of divorce with regard to the above-
mentioned dispositions, and the ruling of the chancellor as to his
lack of authority to stay the award of alimony comes this appeal.
‘We affirm with modification.

As his first issue on appeal, the appellant contends that the
chancellor erred in failing to consider the bank account of the
appellant as premarital property. The appellant testified that the
bank account in question was held in his name only, existed prior

“to the marriage, and that as of the time of the marriage the
balance of the account was $18,317.20. The appellant maintains
that these facts in conjunction with the appellee’s not having
made any contributions to the account, required the chancellor to
trace the funds and declare the account to be his separate,
premarital property. We disagree.

[1] The chancellor found that over the seventeen year
marriage that the accounts had been commingled. It is undis-
puted that at the time of divorce, the account contained
$12,086.79, and there was evidence that the balance could have at
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times dipped as low as $8,000. Presumably, the funds were used
by the parties over the course of the marriage, and marital funds
were utilized to replace any amounts that had been withdrawn.
The appellant argues that no facts were developed to support the
chancellor’s finding that the funds withdrawn were intermingled
with marital property. However, the converse of this argument is
of equal import in that the appellant had failed to show that the
funds maintained their separate character, perhaps because of
the difficulty of tracing such funds over the course of a seventeen
year marriage. In Canady v. Canady, 290 Ark. 551,721 S.W.2d
650 (1986), the supreme court recognized:

Unquestionably the tracing of money or other property
into different forms may be an important matter, but
tracing is a tool, a means to an end, not an end in
itself. . . . We have nodoubt that the tracing of funds and
even the acquisition of property before the marriage or by
gift during the marriage might be inconsequential when
considered at the dissolution of a marriage that had lasted
for many years and had left the parties with decidedly
unequal means for 'supporting themselves in the future.

See also, Jackson v. Jackson, 298 Ark. 60, 765 S.W.2d 561
(1989). It has also been stated “that where transactions result in
great difficulty in tracing the manner in which nonmarital and
marital property have been commingled, the property acquired in
the final transaction may be declared marital property.” Boggsv.
Boggs, 26 Ark. App. 188, 761 S.W.2d 956 (1988).

[2,3] The burden is on the party who asserts an interest in
property toestablish that it is in fact separate property not subject
to division. Gorchik v. Gorchik, 10 Ark. App. 331, 663 S.W.2d
941 (1984). Chancery cases are tried de novo on appeal, but the
trial court’s findings of fact will not be disturbed unless they are
clearly against the preponderance of the evidence. Bone v. Bone,
12 Ark. App. 163,671 S.W.2d 217 (1984); Ark. R. Civ. P. 52(a).
We cannot say that the chancellor’s finding that the balance of
the account at the time of divorce was marital property, and thus
subject to equal division, was clearly against the preponderance
of the evidence.

The second issue raised by the appellant is his contention
that the trial court erred in awarding appellee alimony. In the
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decree, the chancellor ordered the appellant to pay alimony in the
amount of $350 per month until the appellee either reaches the
age of 62 at which time she would be entitled to draw social
security, or until she applies for and receives social security
disability benefits. The evidence showed that appellee was 58
years of age and in ill-health, that she had not worked since the
time of their marriage, and that she would have no means of
providing for her own support since her poor health rendered her
unable to seek employment. While on the other hand, the
appellant, who was retired, and receiving disability benefits had a
combined income of $1,162.55 per month.

[4-6] Anaward of alimony lies within the sound discretion
of the chancellor, whose decision will not be reversed absent a
clear abuse in the exercise of that discretion. Boggs v. Boggs,
supra. There are numerous factors that have a bearing on the
determination of whether to award alimony. See, Boyles v.
Boyles, 268 Ark. 120, 594 S.W.2d 17 (1980); Weathers v.
Weathers,9 Ark. App. 300,658 S.W.2d 427 (1983). The primary
factors to be considered are the need of one spouse and the ability
of the other spouse to pay. Harvey v. Harvey, 295 Ark. 102, 747
S.W.2d 89 (1988). When all the evidence in this case is consid-
ered, we cannot say that the chancellor abused his discretion in
awarding alimony, particularly in light of the contingencies
placed on the award, which will cause it to terminate when the
appellee begins to receive income from these independent
sources.

Although it is undisputed that the appellant’s interest in his
retirement fund was vested and was currently distributable at the
time of the divorce, and thus properly subject to division upon
divorce, the appellant argues that the trial court made an error in
calculating the monthly amount that the appellee was entitled to
receive. We agree.

The evidence was that appellant was receiving in monthly
installments the sum of $453.55 in retirement from AP&L, based
upon twenty-seven years of employment. The parties were
married for thirteen of the twenty-seven years that his benefits
were accruing. The chancellor sought to divide the monthly
retirement income based on a percentage formula which was
approved of by the supreme court in Addis v. Addis, 288 Ark.
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205,703 S.W.2d 852 (1986). Indoing so, he awarded appellee the
'sum of $271 per month, which is 13/27 of the total monthly
amount. However, the chancellor failed to consider that the
appellee should share in the distribution of this fractional amount
if this asset were to be divided equally. Thus the chancellor
misapplied the percentage formula in failing to further divide the
13/27 fractional amount by multiplying the fraction by one-half.

[7] Since we agree that the chancellor miscalculated the
appellee’s interest in the retirement fund, we may enter here the
order that should have been entered by the chancellor, since the
record has been fully developed, making remand on this issue
unnecessary. See Ferguson v. Green, 266 Ark. 556, 587 S.W.2d
18 (1979). Therefore, we modify the amount that appellee is
entitled to receive monthly from appellant’s retirement fund to
one-half of $271, or $135.50.

As his final argument on appeal, the appellant challenges the
chancellor’s conclusion that the award of alimony could not be
stayed by an order of supersedeas during the pendency of the
appeal. Inasmuch as we have affirmed the chancellor’s decision to
award alimony to the appellee, the question raised by appellant is
now moot. Therefore, we need not and decline to address this
issue. See Arkansas Dep’t of Human Servs. v. M.D.M. Corp.,
295 Ark. 549, 750 S.w.2d 57 (1988).

AFFIRMED AS MODIFIED.
CorsiN, C.J., and MAYFIELD, J., agree.



