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1. SEARCH & SEIZURE — JUDGING SUFFICIENCY OF AFFIDAVIT FOR
SEARCH WARRANT — STANDARD OF REVIEW. — In judging the
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sufficiency of the affidavit for a search warrant based on informa-
tion received from an informant, the magistrate issuing the warrant
must make a practical, common sense decision based on all the
circumstances set forth in the affidavit, and the duty of the
reviewing court is simply to ensure that the magistrate had a
substantial basis for concluding that probable cause existed to issue
the warrant.

2. SEARCH & SEIZURE — AFFIDAVIT FOR SEARCH WARRANT —
REQUIREMENTS. — An affidavit for a search warrant must set forth
facts and circumstances that tend to show that the things to be
searched for are in the places to be searched, or in the possession of
the person to be searched. [A.R.Cr.P. Rule 13.1(b).]

3. SEARCH & SEIZURE — NO EVIDENCE THAT STOLEN PROPERTY
WOULD BE FOUND IN CAR — SUPPRESSION OF EVIDENCE FOUND IN
CAR REQUIRED. — Where, as here, there was no information or
facts in the affidavit for a search warrant that would indicate that
any of the stolen property would be found in appellant’s car, the trial
court erred when it refused to suppress the evidence seized from the
car.

4. CRIMINAL PROCEDURE — HABITUAL OFFENDER ACT — ENHANCE-
MENT OF PENALTY. — When enhancement of penalty is sought
pursuant to the Habitual Offender Act, the following procedure
should be followed: (1) The jury hears all of the evidence relative to
the current charge and then retires to deliberate; (2) if the
defendant is found guilty, the State may then present evidence of
prior convictions to the trial judge out of hearing of the jury; (3) the
trial court then instructs the jury as to the number of prior
convictions and the statutory sentencing range, and the jury then
retires again to deliberate on the sentence. [Ark. Stat. Ann. § 41-
1005 (Supp. 1985).]

5. CRIMINAL PROCEDURE — PROOF OF MORE THAN ONE PRIOR
CONVICTION DENIED APPELLANT THE PROTECTION REQUIRED
UNDER THE CIRCUMSTANCES. — Where, as here, the appellant was
charged with being a felon in possession of a firearm, proof of one
prior felony conviction would have been sufficient; thus, introduc-
tion of all the appellant’s prior convictions was unnecessary, and
denied him the protection of Ark. Stat. Ann. § 41-1005 (Supp.
1985).

6. EVIDENCE — EVIDENCE OF PRIOR CONVICTIONS — ADMISSIBILITY.
— Evidence of prior convictions cannot be introduced for the
purpose of showing that the accused is a bad person; the prosecution
is limited to proof of one prior felony conviction in its case in chief
where a felony conviction is an element of the offense where the
proceedings are bifurcated, and the validity of the conviction is not
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in dispute.

Appeal from Union Circuit Court, First Division; John M.
Graves, Judge; reversed and remanded.

Jerry Cavaneau, for appellant.

Steve Clark, Att’y Gen., by: J. Blake Hendrix, Asst. Att’y
Gen., for appellee.

JaMEs R. COOPER, Judge. The appellant was convicted by a
jury of theft of property, theft by receiving, and of being a felon in
possession of a firearm. He was sentenced as a habitual offender
and received ten years on each charge to run consecutively. He
was also found guilty of possessing a defaced firearm and was
sentenced to one year in the county jail, to be served concurrently
with the felony convictions. For his appeal, the appellant argues
that the trial court erred in allowing the jury to hear evidence of
all of his prior convictions during the guilt stage of the bifurcated
trial. He also argues that the trial court erred in refusing to
suppress evidence of the firearms found in the trunk of his car
because the search warrant was defective. We agree with both of
appellant’s arguments and therefore we reverse and remand for a
new trial.

On November 29, 1984, John Smith reported to the El
Dorado Police Department that two royalty checks issued to his
aunts had been stolen. He explained that he had left the checks in
a car he rented from Marks Company and when he returned
shortly after turning the car in, he found they were gone.

On December 4, 1984, Deborah Torrence called the El
Dorado police and talked with Detective Carolyn Dykes. Tor-
rence told Dykes that the man she had been living with, the
appellant, had stolen two royalty checks from a rented car that
had been returned to the Marks Company. Torrence also stated
that the appellant had a .38 caliber revolver that he had stolen
from a car at a gas station, and that he also had a stolen .38
revolver he told her he had bought. After an argument with the
appellant, Torrence stated she threatened to turn him in to the
police. Torrence last saw the guns when they were placed in a
brown cassette tape case. Torrence advised Detective Dykes that
she had hidden the checks on a shelf in the bedroom of the
appellant’s house.
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After talking further with Torrence, Dykes discovered that
the checks the appellant had were the same checks that John
Smith had reported as stolen several days earlier. Dykes then
filled out an affidavit and got a search warrant to search the
appellant’s car and his home. Dykes contacted the appellant at
Marks Company, and, after showing him the search warrant, she
searched the appellant’s car and found two .38 revolvers inside a
tape case and some letters addressed to Shirley Ann Tatum, the
appellant’s ex-wife. Dykes then arrested the appellant and they
proceeded to his home, where she found the checks on a shelf in
the bedroom closet.

The trial court denied the appellant’s motion to suppress and
allowed the guns and letters to be introduced into evidence. On
appeal, the appellant argues that the trial court erred in not
suppressing the evidence seized from his car pursuant to the
search warrant because the affidavit does not state facts to
support the officer’s assertion that the items would be found in his
car. We agree with the appellant’s argument.

[1,2] In judging the sufficiency of the affidavit based on
information received from an informant, the magistrate issuing
the warrant must make a practical, common sense decision based
on all the circumstances set forth in the affidavit. Rubio v. State,
18 Ark. App. 277, 715 S.W.2d 214 (1986). The duty of the
reviewing court is simply to ensure that the magistrate had a
substantial basis for concluding that probable cause existed to
issue the warrant. Harperv. State, 17 Ark. App.237,707S.W.2d
332 (1986). While inferences the magistrate may draw are those
which a reasonable person could draw, certain basic information
must exist to support an inference. Collinsv. State, 280 Ark. 453,
658 S.W.2d 877 (1983). The practical common sense approach
used to examine search warrants cannot cure omissions of fact
that are undisputedly necessary. Ulrichv. State, 19 Ark. App. 62,
716 S.W.2d 777 (1986). The affidavit shall set forth facts and
circumstances that tend to show that the things are in the places,
or the things are in the possession of the person, to be searched,
A.R.Cr.P. Rule 13.1(b).

The affidavit in this case states in part:

On November 29, 1984, John Smith of 602 North Jackson
Street reported to the El Dorado Police Department that
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two (2) Tosco royalty checks issued to Annie Smith and
Rosie Smith in the amounts of $322.21 and $322.22,
respectively, were stolen from a rental car after he re-
turned the rental car to its owner, Marks Company,
located at 2880 North West Avenue. Mr. Smith told police
that he left the described checks over the sun visor of the
car and when he returned to Marks Company a short time
after discovering he left the checks in the car he found they
had been stolen. On December 4, 1984, Deborah Torrence
called the police department and told this officer that she
lived at 1316 D Avenue with Larry Dewey Tatum, her
boyfriend, until last night, 12/3/84. Ms. Torrence said
that on or about Sunday, December 2, 1984, Tatum
brought a .38 caliber revolver to the residence and told her
that he had stolen the revolver from a car at a gas station in
El Dorado. Torrence said that Tatum has another .38
caliber revolver in the residence and told her that he
bought the gun “hot” from a man by the name.of “Fish”.
Torrence said she saw Tatum place the two (2) .38
revolvers in a cassette tape case, after she threatened to
turn him in to authorities. Torrence told this investigator
that Tatum brought other stolen property to the residence
including a “Tosco” check issued to Annie Smith and a
“Tosco” check issued to Rosie Smith and that Tatum told
her that he took the checks from a car at Marks Company,
where he is employed.

[3] Itis clear from the face of the affidavit that there are
sufficient facts stated to support the search of the home. However,
there is no information or facts whatsoever that indicate either
the guns or the checks would be found in the appellant’s car.
Therefore, the trial court erred when it refused to suppress the
evidence that had been seized from the car.

The appellant’s second argument concerns the propriety of
introducing prior convictions into evidence during the “guilt”
stage of a bifurcated trial. Under the facts and circumstances of
this case, we find that it was error for the trial court to deny the
appellant’s motion in limine to exclude evidence of more than one
felony conviction.

The appellant had four prior felony convictions. The trial
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court, after denying the appellant’s motion, also refused to allow
the appellant to stipulate to one prior felony conviction. The trial
court, explaining its ruling, found that the number and nature of
prior convictions were relevant to the sentencing portion of the
trial.

[4] Arkansas Statutes Annotated § 41-1005 (Supp. 1985)
sets out the procedure to be followed when enhancement of
penalty is sought according to the Habitual Offender Act. First,
the jury hears all of the evidence relative to the current charge,
and then retires todeliberate. If the defendant is found guilty, the
State may then present evidence of prior convictions to the trial
judge out of hearing of the jury. The trial court then instructs the
jury as to the number of prior convictions and the statutory
sentencing range. Whether the jury is informed as to the nature of
the prior convictions is within the discretion of the trial court. The
jury then retires again to deliberate on the sentence.

The purpose of this bifurcated process is to protect the
defendant by withholding proof of his prior convictions until the
jury has found him guilty. Heard v. State, 272 Ark. 140, 612
S.W.2d 312 (1981). In this case, the defendant was not given that
protection because evidence of all four of his prior convictions was
introduced before the jury could deliberate on the issue of guilt.

This protection afforded a criminal defendant is so impor-
tant that the Arkansas Supreme Court has mandated that, even
though § 41-1005 does not apply to DWI proceedings, the
evidence of prior DWI convictions should be presented in the
second half of a bifurcated proceeding, after the jury has
determined guilt of the offense charged. Petersv. State, 286 Ark.
421,692 S.W.2d 243 (1985). This is true even though prior DW1
convictions are an element of the offense in subsequent DWI
charges. Thus, this procedure should certainly be followed in
cases where § 41-1005 does apply, even where the prior convic-
tions are an element of the offense charged.

[S] This protection, however, must be balanced with the
State’s entitlement to prove all the elements of an offense. In the
case at bar, where the appellant was charged with being a felon in
possession of a firearm, proof of one prior felony conviction would
have been sufficient. See Ark. Stat. Ann. § 41-3103 (Repl. 1977).
Thus, introduction of all the appellant’s prior convictions was



ARK. APP.] 243

unnecessary, and denied the appellant the protection of § 41-
1005.

[6] We also disagree with the State’s contention that the
introduction of the prior felonies was not prejudicial. Prior
convictions cannot be introduced for the purpose of showing that
the accused is a bad person. Ford v. State, 276 Ark. 98, 633
S.W.2d 3 (1982); A.R.E. Rule 404(b). We can think of no other
reason for the State to introduce more than one felony. That the
State intended for the jury to believe that the appellant is a bad
person is evident from the prosecutor’s closing remark that the
appellant was “a five time loser caught with his hand in the cookie
jar again.”

We are mindful of the fact that prior convictions may be
used to impeach credibility under A.R.E. Rule 609 and are
admissible for the purposes outlined in A.R.E. Rule 404; these
uses are not affected.

Our holding today only limits the prosecution to proof of one
prior felony conviction in its case in chief where a felony
conviction is an element of the offense where the proceedings are
bifurcated, and the validity of the conviction is not in dispute.

Reversed and remanded for new trial.

CorsiN, C.J., and CRACRAFT, J., agree.




