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1. STATUTES — FEDERAL STATUTE WILL PREEMPT A STATE STATUTE. —
Because the Parental Kidnapping Prevention Act (PKPA) is a fed-
eral statute, it preempts the Uniform Child Custody Jurisdiction
Act (UCCJA); federal statutes preempt state statutes.

2. JURISDICTION — CHILD CUSTODY DETERMINATION — REQUIREMENTS
FOR CONTINUING JURISDICTION. — The PKPA sets forth two require-
ments that must be met in order for a state’s jurisdiction to con-
tinue after it has made a child custody determination: (1) the state
must have jurisdiction according to its own laws, which here, include
the provisions of the UCCIJA; and (2) one of the contestants must
continue to reside in the state.

3. JURISDICTION — APPELLANT’'S ARGUMENT WITHOUT MERIT — RECORD
CLEARLY REFLECTED PROPER JURISDICTIONAL CONSIDERATIONS BY
CHANCELLOR. — The appellant’s argument that the chancellor only
focused on whether one of the contestants continued to reside in
Oklahoma and that he overlooked the requirement that a determi-
nation should be made as to whether Oklahoma had jurisdiction
under the UCCJA was without merit where the record clearly showed
that the chancellor considered whether Oklahoma had jurisdiction
under the UCCJA and that, under its provisions, the Oklahoma
court still had jurisdiction to enter the visitation order.

4. PARENT & CHILD — DEFINITION OF “HOME STATE” IDENTICAL IN FED-
ERAL STATUTE AND UNIFORM LaW. — The definition of “home state”
used in the PKPA is identical to that set forth in the UCCJA; Ark.
Code Ann. § 9-13-202(5) (Repl. 1993).

5. JURISDICTION — OKLAHOMA COURT HAD JURISDICTION TO MODIFY
CUSTODY ORDER — ARKANSAS COURTS PROPERLY GAVE ORDER FULL
FAITH AND CREDIT. — The appellant argued that when the appellee
filed her petition in Oklahoma the child had lived in that state only
four months rather than the six months provided for in the UCCIA;
however, the “home state” provision of the UCCIJA also provides
that a court is competent to modify a child custody determination
if “it is in the best interest of the child that a court of this state
assume jurisdiction because (i) the child and his parents, or the
child and at least one (1) contestant, have a significant connection
with this state and (ii) there is available in this state substantial
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evidence concerning the child’s present or future care, protection,
training, and personal relationships™; therefore, from the record
before the court, it could not be said that the Oklahoma court lacked
jurisdiction to modify the custody order or that the Arkansas court
erred in according the Oklahoma order full faith and credit.

Appeal from Sebastian Chancery Court, Ft. Smith District;
Harry Foltz, Chancellor; affirmed.

Gunner Delay, for appellant.
Frances Cotton, for appellee.

JOHN B. RoBBINS, Judge. David Wayne Smith has appealed
from an order of the Sebastian County Chancery Court dismiss-
ing his petition for relief from a visitation order entered by the
Logan County, Oklahoma, District Court. The Sebastian County
Chancery Court found that it had no jurisdiction to grant the
relief requested. We affirm.

Appellant and Margaret Smith were divorced in Logan
County, Oklahoma. In that decree, they were awarded joint cus-
tody, and the mother’s home was designated as the child’s pri-
mary residence. In 1990, the child’s mother was sent to prison,
and the Oklahoma court awarded custody to appellant. In August
1992, appellant took the child to live in Oklahoma on a tempo-
rary basis after her mother was released from prison. In Decem-
ber 1992, appellee, Frances Cotton, the child’s grandmother, filed
a petition for guardianship with the Oklahoma court. The child
returned to live with appellant in March 1993, where she has
remained. In May 1993, appellant appeared for the guardianship
hearing and learned that appellee had amended her petition to
request visitation with the child. The Oklahoma court gave
appellee visitation rights, over appellant’s objection to the juris-
diction of the Oklahoma court.

In July 1993, appellant filed a petition with the Sebastian
County Chancery Court for dissolution of the Oklahoma order
granting visitation rights to appellee. In his petition, appellant
argued that the Oklahoma court did not have jurisdiction of the
case.

The Sebastian County Chancery Court found that it did not
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have jurisdiction to grant the relief appellant requested. The chan-
cellor stated:

5. This court finds that it can not relieve the father
of the obligation to honor the maternal grandmother’s vis-
itation rights awared [sic] to her in the Oklahoma court’s
last order because it does not have jurisdiction to do so. The
parties were divorced and custody of their child was decided
by order of the Logan County District Court of Oklahoma,
the custody order was later modified by the same court in
the same case, and finally the same court entered the vis-
itation order in the guardianship case from which the plain-
tiff father asks this court, an Arkansas court, for relief.
Although the child has been living with his father in
Arkansas for more than six months and the plaintiff alleges
Arkansas is now the child’s “home state” as defined in
A.C.A. 9-13-202(5), Oklahoma remains the residence of
both the children’s mother, a contestant in the divorce
action, and the child’s maternal grandmother, a contestant
in the guardianship action. Under §(d) of the Parental Kid-
naping {sic] Prevention Act, 28 USC §1738A, the juris-
diction of the court of the state which made the original
child custody determination continues so long as that state
remains the resident [sic] of any contestant, and so long as
that state continues to have jurisdiction under its law.

6. The plaintiff not only alleges that the Oklahoma
court does not have jurisdiction at this time because
Arkansas is now the home state of the child, but he claims
the Oklahoma court did not have jurisdiction to enter the
visitation order in the guardianship case because at the
time guardianship proceeding was filed the child had lived
in Oklahoma only five months, not the six months required
by A.C.A. 9-13-203(a)(1) to give Oklahoma home state
status. However, when the guardianship action was filed
the mother of the child, a contestant in all of the prior cus-
tody proceedings in case no. JFD-84-226 in the same Okla-
homa court as the guardianship case, remained an Oklahoma
resident. §(d) of the Parental Kidnapping Prevention Act
states in pertinent part:

The jurisdiction of a court of a State which has made
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a child custody determination consistently with the
provisions of this section continues as long s [sic] the
requirement of subsection (c)(1) of this section con-
tinues to be met and such State remains the resi-
dence of the child or of any contestant.

It is this court’s finding that the word “contestant” in
the above quoted statute refers to a contestant in the orig-
inal custody action, and, clearly the mother was a contes-
tant in the divorce proceeding when custody was awarded
jointly to her and the child’s father. She was also a con-
testant when the decree was later modified by the same
Oklahoma court and custody was awarded to the father.
She was not a contestant in the guardianship case in the
same Oklahoma court as entered the prior custody orders,
presumably because she was in an Oklahoma prison, but
she nevertheless, remained a resident of Oklahoma.

The chancellor then held that the Oklahoma order was made
consistently with the provisions of the Parental Kidnapping Pre-
vention Act (PKPA), 28 U.S.C. § 1738A, and must receive full
faith and credit. The chancellor found that the Oklahoma court
retained jurisdiction of this issue.

Appellant argues that the chancellor erred because he believed
the residence of the child’s mother was the sole determining fac-
tor in deciding whether jurisdiction remained in Oklahoma. Appel-
lant argues that, under the PKPA and the Uniform Child Cus-
tody Jurisdiction Act (UCCJA), which has been adopted by both
Arkansas and Oklahoma, the chancellor should have considered
the mother’s residence only after deciding whether Oklahoma
otherwise had jurisdiction under Oklahoma law. Appellant states:
“Instead, [the chancellor] was preoccupied with the fact that Mar-
garet Smith continued to reside in Oklahoma and he based his
decision on that single point.” From our review of the record,
however, we are convinced that the chancellor did consider
whether Oklahoma had jurisdiction under its law as set forth in
the UCCIA.

[1]1  Appellant correctly states that, because the PKPA is
a federal statute, it preempts the UCCJA, and this Court’s analy-
sis should begin with the provisions of the PKPA. The PKPA
provides in pertinent part:
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(c) A child custody determination made by a court of
a State is consistent with the provisions of this section only
if —
(1) such court has jurisdiction under the law
of such State; and

(2) one of the following conditions is met:

(A) such State (i) is the home State of the
child on the date of the commencement of the
proceeding, or (ii) had been the child’s home
State within six months before the date of the
commencement of the proceeding and the child
is absent from such State because of his removal
or retention by a contestant or for other reasons,
and a contestant continues to live in such State;

(B)(i) it appears that no other State would
have jurisdiction under subparagraph (A), and
(i1) it is in the best interest of the child that a
court of such State assume jurisdiction because
(I) the child and his parents, or the child and at
least one contestant, have a significant connec-
tion with such State other than mere physical
presence in such State, and (II) there is avail-
able in such State substantial evidence con-
cerning the child’s present or future care, pro-
tection, training, and personal relationships;

(C) the child is physically present in such
State and (i) the child has been abandoned, or
(ii) it is necessary in an emergency to protect the
child because he has been subjected to or threat-
ened with mistreatment or abuse;

(D)(i) it appears that no other State would
have jurisdiction under subparagraph (A), (B),
(C), or (E), or another State has declined to
exercise jurisdiction on the ground that the State
whose jurisdiction is in issue is the more appro-
priate forum to determine the custody of the
child, and (ii) it is in the best interest of the
child that such court assume jurisdiction; or
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(E) the court has continuing jurisdiction
pursuant to subsection (d) of this section.

(d) The jurisdiction of a court of a State which has
made a child custody determination consistently with the
provisions of this section continues as long as the require-
ment of subsection (c)(1) of this section continues to be met
and such State remains the residence of the child or of any
contestant.

(f) A court of a State may modify a determination of
the custody of the same child made by a court of another
State, if —

(1) it has jurisdiction to make such child cus-
tody determination; and

(2) The court of the other State no longer has
jurisdiction, or it has declined to exercise such juris-
diction to modify such determination.

“Home state” is defined in § 1738A(b)(4) as “the State in which,
immediately preceding the time involved, the child lived with
his parents, a parent, or a person acting as parent, for at least six
consecutive months. . . .’

(2] Section (d) of the PKPA sets forth two requirements
that must be met in order for a state’s jurisdiction to continue
after it has made a child custody determination: (1) the state
must have jurisdiction according to its own laws, which in this
case, include the provisions of the UCCJA; and (2) one of the
contestants must continue to reside in the state. Appellant argues
that, here, the chancellor only focused on whether one of the
contestants continued to reside in Oklahoma and has overlooked
the requirement that a determination should be made as to whether
Oklahoma had jurisdiction under the UCCJA. We do not agree.
The record clearly shows that the chancellor considered whether
Oklahoma had jurisdiction under the UCCJA and that, under its
provisions, the Oklahoma court still had jurisdiction to enter the
visitation order.

The applicable provisions of the UCCJA are set forth in
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Ark. Code Ann. §§ 9-13-201 through 228 (Repl. 1993). In § 9-
13-203, it is stated:

(a) A court of this state which is competent to decide
child custody matters has jurisdiction to make a child cus-
tody determination by initial or modification decree if:

(1) This state (i) is the home state of the child at the
time of commencement of the proceeding, or (ii) had been
the child’s home state within six (6) months before com-
mencement of the proceeding and the child is absent from
this state because of his removal or retention by a person
claiming his custody or for other reasons, and a parent or
person acting as parent continues to live in this state; or

(2) It is in the best interest of the child that a court
of this state assume jurisdiction because (i) the child and
his parents, or the child and at least one (1) contestant,
have a significant connection with this state and (ii) there
is available in this state substantial evidence concerning
the child’s present or future care, protection, training, and
personal relationships; or

(3) The child is physically present in this state and
(i) the child has been abandoned or (ii) it is necessary in
an emergency to protect the child because he has been sub-
jected to or threatened with mistreatment or abuse or is
otherwise neglected or dependent; or

(4)(i) It appears that no other state would have juris-
diction under prerequisites substantially in accordance with
subdivisions (a)(1), (2), or (3), or another state has declined
to exercise jurisdiction on the ground that this state is the
more appropriate forum to determine the custody of the
child, and (ii) it is in the best interest of the child that this
court assume jurisdiction.

(b) Except under subdivisions (a)(3) and (4), physi-
cal presence in this state of the child, or of the child and
one (1) of the contestants, is not alone sufficient to confer
jurisdiction on a court of this state to make a child cus-
tody determination.
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(c) Physical presence of the child, while desirable, is
not a prerequisite for jurisdiction to determine his custody.

[3, 4] Appellant argues that, when appellee filed the peti-
tion in Oklahoma in December 1992, the child had lived in Okla-
homa only four months and, therefore, Arkansas continued to be
her home state under the UCCJA. The definition of “home state”
used in the PKPA is identical to that set forth in the UCCJA. See
Atkins v. Atkins, 308 Ark. 1, 2, 823 S.W.2d 816 (1992); Slusher
v. Slusher, 31 Ark. App. 28, 32, 786 S.W.2d 843 (1990); Ark. Code
Ann. § 9-13-202(5) (Repl. 1993).

[5] Appellant has focused his argument on the “home
state” provision of the UCCJA set forth in § 9-13-203(a)(1). That
statute, however, also provides in § 9-13-203(a)(2) that a court
is competent to modify a child custody determination if:

It is in the best interest of the child that a court of this
state assume jurisdiction because (i) the child and his par-
ents, or the child and at least one (1) contestant, have a
significant connection with this state and (ii) there is avail-
able in this state substantial evidence concerning the child’s
present or future care, protection, training, and personal
relationships. . . .

Therefore, from the record before us, we cannot say that the
Oklahoma court lacked jurisdiction to modify the custody order
or that the Arkansas court erred in according the Oklahoma order
full faith and credit.

Affirmed.

CooPER and MAYFIELD, JJ., agree.



