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Opinion delivered May 24, 1995 

1. CRIMINAL PROCEDURE - REVOCATION HEARINGS - EXCLUDABLE PERI-
ODS - REFERENCE TO SPEEDY TRIAL RULES FOR GUIDANCE. - Trial 
courts may look to the provisions of Ark. R. Crim. P. 28.3 per-
taining to speedy trials for guidance in computing excludable peri-
ods of time from the sixty-day limitation required for revocation 
hearings. 

2. CRIMINAL PROCEDURE - REVOCATION HEARING - APPELLANT 
UNAVAILABLE FOR TRIAL WHILE IN CUSTODY OF ANOTHER STATE. - The 
trial court was correct in finding that appellant was "unavailable" 
for trial while he was in the custody of another state's authorities 
until he "signed the waiver of extradition." 

3. CRIMINAL PROCEDURE - REVOCATION HEARING - HEARING WITHIN 
60 DAYS OF WAIVER OF EXTRADITION - DELAY NOT SHOWN TO BE 
FAULT OF STATE - MOTION TO DISMISS CORRECTLY DENIED. - The 
trial court correctly denied appellant's motion to dismiss where the 
record indicated that the appellant was returned to Arkansas upon 
signing the waiver of extradition; the record failed to show that 
any delay in signing the waiver was the result of any actions or 
neglect on the part of the State of Arkansas; and appellant's hear-
ing was held within sixty days of his signing the waiver of extra-
dition. 

Appeal from Chicot Circuit Court; Stark Ligon, Judge; 
affirmed. 

Gibson & Gibson, PA., by: Bynum Gibson, for appellant. 

Winston Bryant, Att'y Gen., by: Gil Dudley, Asst. Att'y 
Gen., for appellee. 

JOHN B. ROBBINS, Judge. In December of 1986, appellant 
Gregory Allen Rodgers pled guilty to five counts of burglary and 
ten counts of theft of property. He was placed on probation for 
a period of five years subject to certain conditions. In February 
of 1989, a petition to revoke appellant's probation was filed which 
alleged that the appellant failed to report to his probation offi-
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cer, had fled the State without permission, failed to pay restitu-
tion and failed to pay his probation fees. In February of 1991, 
the petition to revoke was nolle prossed because the appellant 
could not be located. 

Appellant was arrested on November 9, 1993, in New York 
after apparently being stopped for a traffic violation. He was held 
in custody in New York due to the outstanding warrant from 
Arkansas. Appellant did not waive extradition until December 2, 
1993, at which time he was returned to Arkansas and the pre-
sent revocation proceeding was initiated. 

On January 31, 1994, a revocation hearing was held at which 
the appellant argued that the petition to revoke should be dis-
missed because the appellant's hearing was not held within sixty 
days of his arrest pursuant to Ark. Code Ann. § 5-4-310(b)(2) 
(Repl. 1993). The trial court, citing White v. State, 310 Ark. 200, 
833 S.W.2d 771 (1992), held that the appellant was "unavail-
able" for trial until he waived extradition on December 2, 1993. 
The trial court held that the period from appellant's arrest on 
November 9, until December 2, 1993, would not be counted in 
computing the sixty-day period. Appellant was eventually found 
to have violated the conditions of his probation and was sen-
tenced to five years in the Arkansas Department of Correction. 

Appellant contends on appeal that the trial court erred in 
failing to dismiss the petition to revoke because the sixty-day 
requirement imposed by Ark. Code Ann. § 5-4-310(b)(2) (Repl. 
1993) was violated. Appellant attempts to distinguish White v. 
State, id., contending that because White involved a defendant 
who was being held on a separate charge, other than for revoca-
tion purposes, the same rationale would not apply. 

[1]	 Arkansas Code Annotated § 5-4-310(b)(2) (Repl. 

1993), states: 

(2) The revocation hearing shall be conducted by the 
court that suspended imposition of sentence on the defen-
dant or placed him on probation within a reasonable period 
of time, not to exceed sixty (60) days, after the defendant's 
arrest. 

This court, as well as the supreme court, has stated that trial 
courts may look to the provisions of Ark. R. Crim. P. 28.3 per-



138
	

RODGERS V. STATE
	

[49

Cite as 49 Ark. App. 136 (1995) 

taining to speedy trials for guidance in computing excludable 
periods of time from the sixty-day limitation required for revo-
cation hearings. Lark v. State, 276 Ark. 441, 637 S.W.2d 529 
(1982); Cheshire v. State, 16 Ark. App. 34, 696 S.W.2d 322 
(1985). Rule 28.3 provides in part: 

The following periods shall be excluded in comput-
ing the time for trial: 

(e) The period of delay resulting from the absence or 
unavailability of the defendant. A defendant shall be con-
sidered absent whenever his whereabouts are unknown. A 
defendant shall also be considered unavailable whenever his 
whereabouts are known but his presence for the trial can-
not be obtained or he resists being returned to the state for 
trial.

[2] While the appellant is correct that in White v. State, 
supra, the defendant was being held on a separate charge, the 
relevant part of that decision for purposes of the present case 
was the calculation of time which was excluded under Rule 28.3. 
In White, the supreme court held that the appellant was "unavail-
able" for trial until "the appellant signed the waiver of extradi-
tion."

[3] The trial court was correct in finding that the appel-
lant was unavailable for trial while he was in the custody of the 
New York authorities. The record indicates that the appellant was 
returned to Arkansas upon signing the waiver of extradition on 
December 2, 1993. The record fails to show that any delay in 
signing the waiver was the result of any actions or neglect on 
the part of the State of Arkansas. See Cheshire v. State, supra. 
Appellant's hearing was held within sixty days of his signing the 
waiver of extradition and the trial court correctly denied his 
motion to dismiss. 

Affirmed. 

JENNINGS, C.J., and ROGERS, J., agree.


