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1. CRIMINAL LAW — TEST FOR FILING A NO-MERIT BRIEF — WHEN PER-
MITTED. — The test for the filing of a no-merit brief is not whether
counsel thinks the trial court committed no reversible error, but
rather whether the points to be raised on appeal would be “wholly
frivolous”; the appellate court is also required to make a determi-
nation “after a full examination of all the proccedings,” whether the
case is wholly frivolous; similarly, Supreme Court Rule 11(h) per-
mits the filing of a no-merit brief only when “thc appeal is wholly
without merit.”
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2. APPEAL & ERROR — APPEAL NOT WHOLLY FRIVOLOUS — COUNSEL
ORDERED TO BRIEF THE ISSUES. — Where, after examining the record,
the court determined that the appeal was not wholly without merit
or so frivolous that it might be decided without any adversary pre-
sentation, as, for example, there clearly existed an issue regarding
the sufficiency of the evidence, the appellant’s counsel’s motion
to withdraw was denied, and the case remanded for rebriefing in
adversary form.

Appeal from Ashley Circuit Court; Stark Ligon, Judge;
remanded.

Robert P. Remet, for appellant.

Winston Bryant, Atf’y Gen., by: Clint Miller, Senior Asst.
Att’y Gen., for appellee.

MELVIN MAYFIELD, Judge. The appellant, Robert Lee Tucker,
Ir., was found guilty by a jury of burglary and sentenced to a
fine of $2,000.00.

Appellant’s counsel has filed a no-merit brief pursuant to
Anders v. California, 386 U.S. 738 (1967), and a motion asking
to be relieved as counsel. In his brief, counsel states that “No
Reversible Error Appears of Record.” He then provides a “List-
ing of Denied Defense Objections and Motions.”

[1]  In Ofochebe v. State, 40 Ark. App. 92, 844 S.W.2d
373 (1992) this court stated:

The procedure for the filing of a no-merit brief is gov-
erned by Anders v. California, 386 U.S. 738 (1967) and
Rule 11(h) [now Rule 4-3(j)] of the Rules of the Supreme
Court. The test is not whether counsel thinks the trial court
committed no reversible error, but rather whether the points
to be raised on appeal would be “wholly frivolous.” Anders,
386 U.S. at 744. Under Anders, the appellate court is also
required to make a determination “after a full examination
of all the proceedings,” whether the case is wholly frivo-
lous. Similarly, Rule 11(h) permits the filing of a no-merit
brief only when “the appeal is wholly without merit.”

40 Ark. App. at 93, 844 S.W.2d at 374.

Here as in Ofochebe, we are not convinced after examining
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the record that the appeal is wholly without merit or “so frivo-
lous that it may be decided without any adversary presentation.”
We do not determine whether error was committed, but merely
that the case is not “wholly frivolous.”

By way of example there exists in this case at least an issue
regarding the sufficiency of the evidence. On the burglary charge,
Edward Watson testified that on August 2 he checked the resi-
dence of Gordon Kidd; the door was unlocked; and because of
some marks on the back of the house by the kitchen window, he
went to the police. Officer Rickman returned to the house with
Kidd, checked around the side of the house and took prints off
the window. They then went inside, saw where the window had
been pried open, and observed a shoe print on the kitchen floor.
They looked through the house, came back out, lifted some more
prints around the window, and then left.

Donald Smith, qualified as an expert in his field of tool-
mark examiner, testified that he received a left shoe and a par-
tial shoe print; that the results of his examination were incon-
clusive; he could not identify or exclude “this particular shoe as
uniquely responsible for making this print”; it would be fair to
say that since it’s a mass-produced shoe the sole is similar to
every other sole on that particular type of shoe; and that he could
not say with certainty “that shoe made that shoe print.”

Ralph Turbyfill, an expert witness, testified that a palm print
lifted from the window at the Kidd residence matched that of the
appellant.

We certainly think that this issue deserves an adversary pre-
sentation. See Brown v. State, 310 Ark. 427, 837 S.W.2d 457
(1992); Howard v. State, 286 Ark. 479, 695 S.W.2d 375 (1985);
Ebsen v. State, 249 Ark. 477, 459 S.W.2d 548 (1970); Holloway
v. State, 11 Ark. App. 69, 666 S.W.2d 410 (1984).

(2]  Pursuant to Anders, supra, and for the reasons stated,
counsel’s motion to withdraw is denied, and the case is remanded
for rebriefing in adversary form. A new briefing schedule is estab-
lished to start on October 26, 1994,

Remanded.

JENNINGS, C.J., and PITT™MAN, J., agree.



