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Michael Dewayne JACKSON v. STATE of Arkansas

CA CR 93-476	 885 S.W.2d 303 

Court of Appeals of Arkansas
Division II

Opinion delivered October 19, 1994 

I. EVIDENCE - SUFFICIENCY OF - FACTORS ON REVIEW. - In review-
ing the sufficiency of the evidence on appeal, the evidence is viewed 
in the light most favorable to the State and affirmed if the verdict 
is supported by substantial evidence; on appeal, the court simply 
determines whether the evidence in support of the verdict is sub-
stantial; substantial evidence is evidence which is of sufficient force 
and character that it will, with reasonable certainty, compel a con-
clusion one way or the other without resort to speculation or con-
jecture. 

2. EVIDENCE - PROVING CHARGE OF DELIVERY OF A CONTROLLED SUB-
STANCE - THE SUBSTANCE NEED NOT ALWAYS BE INTRODUCED INTO 
EVIDENCE. - It is not essential to the meeting of the State's bur-
den of proving the corpus delicti on the charge of delivery of a 
controlled substance that the substance be introduced in evidence, 
if a person qualified to do so has analyzed it and found it to be 
that on which the charge is based, or if one sufficiently experi-
enced with substances can testify that it was a controlled substance. 

3. EVIDENCE DRUG CHEMIST TESTIFIED AS TO THE NATURE OF THE 
SUBSTANCE - EVIDENCE AS TO CONTROLLED NATURE OF THE SUB-
STANCE SUFFICIENT. - Where a drug chemist testified that she ana-
lyzed one tablet she received from the officer and found it to be a 
controlled substance, there was sufficient evidence that the two 
pills were controlled substances; furthermore, the failure of the 
State to present the tested pill physically went only to the weight 
of the proof which was a question for the finder of fact. 

4. CRIMINAL LAW - OFFICER'S UNEQUIVOCAL TESTIMONY IDENTIFYING 
APPELLANT SUFFICIENT TO SUSTAIN CONVICTION. - The officer's 
unequivocal testimony identifying the appellant as the man from 
whom he purchased the Dilaudid was sufficient to sustain the con-
viction. 

5. WITNESSES - WEIGHING CREDIBILITY DUTY OF TRIAL JUDGE - JUDGE 
NOT REQUIRED TO BELIEVE WITNESS. - Weighing the evidence, deter-
mining credibility, and resolving conflicts in testimony are mat-
ters to be resolved by the trial judge; moreover, the trial judge is 
not required to believe any witness's testimony, especially the tes-
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timony of the appellant since he is the person most interested in 
the outcome of the trial. 

6. EVIDENCE — SUFFICIENT EVIDENCE FOUND TO SUPPORT CONVICTION. 
— Viewing the evidence in the light most favorable to the State, 
the appellate court found that there was sufficient evidence to sup-
port the appellant's conviction. 

7. CRIMINAL LAW — TRIAL JUDGE ENHANCED SENTENCE DUE TO PRIOR 

CONVICTIONS — NO ERROR FOUND. — Where the appellant had pre-
viously been convicted of possession of a controlled substance and 
maintaining a drug premises, and one charge was not a lesser 
included offense of the other, nor was there evidence that the offense 
for which the appellant was being convicted originated from the 
same incident as his past two convictions, the trial judge was cor-
rect in finding that the appellant had been convicted of two previ-
ous felonies and in sentencing him accordingly. 

8. APPEAL & ERROR — ARGUMENT UNSUPPORTED BY AUTHORITY — 

ARGUMENT NOT CONSIDERED ON APPEAL. — Assignments of error 
unsupported by convincing argument or authority are not consid-
ered on appeal. 

9. CRIMINAL LAW — ARGUMENT CONCERNING ORDER OF CONVICTIONS 

MERITLESS — HABITUAL OFFENDER STATUTE MAKES NO DISTINCTION 

AS TO THE ORDER OF THE CRIMES. — The appellant's argument that 
the application of the Habitual Offender Act violated his right to 
due process and fundamental fairness because the two prior con-
victions arose out of an incident which occurred subsequent to the 
offense for which he was convicted in the case at bar was without 
merit where the appellant failed to cite any authority in support of 
his argument, and, previous holdings found that the Arkansas Habit-
ual Criminal Statute was not designed to act as a deterrent but as 
a punitive statute which provides that in appropriate cases a prior 
conviction, regardless of the date of the crime, may be used to 
increase punishment. 

Appeal from Pulaski Circuit Court; John Langston, Judge; 
affirmed. 

Gene Worsharn, for appellant. 

Winston Bryant, Att'y Gen., by: Vada Berger, Asst. Att'y 
Gen., for appellee. 

JAMES R. COOPER, Judge. The appellant was convicted in a 
bench trial of delivery of a controlled substance and sentenced 
as an habitual offender to twenty years in the Arkansas Depart-
ment of Correction under the enhancement provisions of Ark.
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Code Ann. § 5-4-501 (1987). On appeal, he contends that the 
evidence is insufficient to support his conviction, that the trial court 
erred in applying the Habitual Offender Act, and that the appli-
cation of the Habitual Offender Act violated his right to due 
process and fundamental fairness. We find these arguments with-
out merit and affirm. 

[1] Pursuant to Harris v. State, 284 Ark. 247, 681 S.W.2d 
334 (1984), we review the sufficiency of the evidence prior to con-
sidering any alleged trial error. In reviewing the sufficiency of the 
evidence on appeal, we review the evidence in the light most 
favorable to the State and affirm if the verdict is supported by sub-
stantial evidence. LaRue v. State, 34 Ark. App. 131, 806 S.W.2d 
35 (1991). On appeal, we do not weigh evidence on one side 
against the other; we simply determine whether the evidence in 
support of the verdict is substantial. Tisdale v. State, 311 Ark. 220, 
843 S.W.2d 803 (1992). Substantial evidence is evidence which 
is of sufficient force and character that it will, with reasonable 
certainty, compel a conclusion one way or the other without resort 
to speculation or conjecture. Kendrick v. State, 37 Ark. App. 95, 
823 S.W.2d 931 (1992). 

Leslie Gann, a narcotics investigator with the North Little 
Rock Police Department, testified that he received information 
from a confidential informant that a person using a certain pager 
number was selling Dilaudid. On July 2, 1991, Officer Gann 
called this pager number and arranged to make a purchase. Offi-
cer Gann and the confidential informant went to the arranged 
meeting place where Officer Gann approached the driver's side 
window of a tan Ford Tempo with Arkansas license plate num-
ber RGK 410. Officer Gann testified that he handed the black 
male in the car $100.00 in exchange for two Dilaudid tablets. 
Officer Gann testified that his informant advised him after the buy 
that the suspect's name was Michael. Officer Gann then went to 
the Little Rock Police Department, looked through photographs, 
and identified the appellant as the person who sold him the pills. 
Officer Gann testified that he heat-sealed the two pills in a plas-
tic bag which he labeled with the case number, his initials and 
the date, and sent it to the State Crime Laboratory. Officer Gann 
identified, as State's Exhibit 1, the plastic bag and the one pill 
it contained at trial.
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Kim Brown, a drug chemist for the Arkansas State Crime 
Laboratory, testified that two round yellow tablets were submit-
ted for analysis in this case and that she used one entire tablet 
to conduct her chemical analysis. She stated that her testing of 
the pill indicated it was hydromorphone or Dilaudid. She stated 
that she did not test the second pill remaining in the bag but that 
the pills were identical. The appellant testified that he did not 
sell Officer Gann the pills. He also testified that the Ford Tempo 
belonged to his wife's aunt, Roxanne Walker, and that he had 
never driven it. The testimony indicated that the pager was listed 
to Lee Parks and that the Ford Tempo was registered to Roxanne 
Walker. 

[2, 3] The appellant first argues that there is insufficient 
evidence that the two pills delivered to Officer Gann were con-
trolled substances because the State failed to produce at trial the 
pill actually tested or evidence that the tablet presented into evi-
dence was tested. However, in Parker v. State, 265 Ark. 315, 578 
S.W.2d 206 (1979), the Supreme Court held that it was not essen-
tial to the meeting of the State's burden of proving the corpus 
delicti on the charge of delivery of a controlled substance that the 
substance be introduced in evidence, if a person qualified to do 
so had analyzed it and found it to be that on which the charge 
was based, or if one sufficiently experienced with substances 
could testify that it was a controlled substance. Here, Ms. Brown 
testified that she analyzed one tablet she received from Officer 
Gann and found it to be a controlled substance. Furthermore, the 
failure of the State to present the tested pill physically went only 
to the weight of the proof which was a question for the finder of 
fact. See Williams v. State, 271 Ark. 435, 609 S.W.2d 37 (1980); 
Parker v. State, supra. 

[4-6] The appellant also contends that there was a reason-
able doubt as to whether Officer Gann purchased the pills from 
him. We disagree. Officer Gann identified the appellant from 
photographs maintained by the Little Rock Police Department 
and he again identified the appellant at trial as the man from 
whom he purchased the pills. The officer's unequivocal testi-
mony identifying the appellant as the man from whom he pur-
chased the Dilaudid is sufficient to sustain the conviction. See Tis-
dale v. State, 311 Ark. 220, 843 S.W.2d 803 (1992). Although 
the appellant denied selling the pills to the officer and the evi-
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dence indicated that he did not own the pager or the car that was 
used during the drug transaction, weighing the evidence, deter-
mining credibility, and resolving conflicts in testimony are mat-
ters to be resolved by the trial judge. Winters v. State, 41 Ark. 
App. 104, 848 S.W.2d 441 (1993). Moreover, the trial judge was 
not required to believe any witness's testimony, especially the 
testimony of the appellant since he was the person most interested 
in the outcome of the trial. Brown v. State, 35 Ark. App. 156, 814 
S.W.2d 918 (1991). Viewing the evidence in the light most favor-
able to the State, we find there is sufficient evidence to support 
the appellant's conviction. 

The appellant next argues that the trial court erred in sen-
tencing him as an habitual offender under Ark. Code Ann. § 5- 
4-501(a)(1) (1987). At trial, the State introduced into evidence 
a certified copy of an Order of Suspension and/or Probation 
reflecting that on October 22, 1991, the appellant entered a plea 
of guilty to one count of possession of a controlled substance 
and one count of maintaining a drug premises, both felonies. The 
appellant contends that the two previous felonies should be 
counted as only one conviction for the purposes of sentence 
enhancement because they arose from the same incident. We first 
note that we find nothing in the record to show that the appel-
lant's two prior felony convictions stemmed from the same inci-
dent or criminal episode and while it may be reasonable to assume 
that the offenses were somehow related, we find no merit in the 
appellant's contention. The appellant relies on Tackett v. State, 
298 Ark. 20, 766 S.W.2d 410 (1989) in which the Supreme Court 
held that two prior convictions arising from the same incident as 
the conviction challenged on appeal could not be used to enhance 
the penalty for the current conviction. In the case at bar, however, 
there is no evidence that the offense for which the appellant is 
currently convicted originated from the same incident as his past 
two convictions and consequently the holding in Tackett is not 
controlling. 

The Arkansas Supreme Court addressed a similar argument 
in Robinson v. State, 303 Ark. 351, 797 S.W.2d 425 (1990) in 
which the appellant argued that his previous convictions of rob-
bery and theft of property should have been considered as only 
one conviction for sentence enhancement purposes because the 
theft occurred during the course of the robbery. In rejecting this
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argument, the Supreme Court relied on Ark. Code Ann. § 5-4- 
501(c) which provides in pertinent part: 

For the purpose of determining whether a defendant has 
previously been convicted or found guilty of two (2) or 
more felonies, a conviction or finding of guilt of burglary 
and of the felony that was the object of the burglary shall 
be considered a single felony conviction or finding of guilt. 

The Court in Robinson noted that no such formula exists with 
respect to robbery and, in the absence of specific language, 
declined "to write into the legislation a provision that the leg-
islative branch has failed to enact, presumably by design, in rela-
tion to the statutory definition of robbery." 303 Ark. at 353, 797 
S.W.2d at 426. Nonetheless, in Thomas v. State, 315 Ark. 79, 
864 S.W.2d 835 (1993), the Supreme Court did extend the pro-
vision in § 5-4-501(c) by holding that the term "burglary" includes 
the lesser included offense of breaking or entering and that break-
ing or entering and the object of that offense should be consid-
ered a single felony conviction for purposes of enhancing pun-
ishment. The Court in Thomas distinguished Robinson on the 
fact that robbery is not a lesser included offense of burglary. 

[7] Relying on the rationale set out above, we conclude 
that the trial judge was correct in finding that the appellant had 
been convicted of two previous felonies and in sentencing him 
accordingly. See also McCullough v. State, 44 Ark. App. 99, 866 
S.W.2d 845 (1993). 

[8, 9] The appellant's final argument is that the application 
of the Habitual Offender Act violated his right to due process 
and fundamental fairness because the two prior convictions arose 
out of an incident which occurred subsequent to the offense for 
which he was convicted in the case at bar. He appears to be argu-
ing that he has a due process right to be prosecuted for the crimes 
in the order in which they were committed and that if the State 
had tried the offenses in order, the penalty for his current con-
viction would not have been enhanced. The State contends that 
this argument was not made below. However, we find from the 
record that the appellant did argue to the trial judge that he was 
prejudiced by the order in which the charges were tried. Never-
theless, the appellant does not cite to any authority in support of
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his argument. Assignments of error unsupported by convincing 
argument or authority are not considered on appeal. Scroggins 
v. State, 312 Ark. 106, 848 S.W.2d 400 (1993). Furthermore, the 
Supreme Court has held that the Arkansas Habitual Criminal 
Statute was not designed to act as a deterrent but as a punitive 
statute which provides that in appropriate cases a prior convic-
tion, regardless of the date of the crime, may be used to increase 
punishment. Gillie v. State, 305 Ark. 296, 808 S.W.2d 320 (1991); 
Washington v. State, 273 Ark. 482, 621 S.W.2d 216 (1981). We 
find no error and affirm. 

Affirmed. 

ROBBINS and ROGERS, JJ., agree.


