Pt

ROGERS V. ROGERS [46
Cite as 46 Ark. App. 136 (1994)

[«

Affirmed in part, reversed and remanded in part.

JENNINGS, C.J., and COOPER, J., agree.

Troy Lee ROGERS v. Laura Jane ROGERS a/k/a Villines
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APPEAL & ERROR — CHANCERY APPEALS — FACTORS ON REVIEW, —
On appeal from chancery court cases, the court considers the evi-
dence de novo, and the chancellor’s decision will not be reversed
unless it is shown that his decision is clearly against a preponder-
ance of the evidence.

EVIDENCE — GENERAL RULE AS TO PARTY'S FAILURE TO FULLY DEVELOP
HIS CASE WHEN IT IS FIRST HEARD ON THE MERITS. — The general rule
regarding evidence is that if a litigant fails to develop his case fully
when it is first heard upon its merits the law does not afford him
a second chance by permitting him to bring in additional proof
which might have been offered in the first instance.

PARENT & CHILD — CUSTODY CASES — FAILURE TO PRODUCE EVI-
DENCE AVAILABLE TO PARENT IN FIRST INSTANCE PREVENTS HIM FROM
ATTEMPTING TO USE IT LATER. — Although the best interest of the
child is the controlling issue in custody cases, when a parent fails
to produce evidence available to him at one hearing, he cannot rely
upon that evidence in a later effort to win a change of custody; a
decree fixing the custody of a child is a final adjudication on con-
ditions then existing and should not be changed afterwards unless
on altered conditions after the decree was rendered or on material
facts existing at the time of the decree, but unknown to the court,
and then only if the welfare of the child so requires.

EVIDENCE — EVIDENCE THAT PRE-DATED PREVIOUS HEARING AND
ORDER FOUND INADMISSIBLE — NO ABUSE OF DISCRETION FOUND. —
Where the chancellor reviewed the depositions and affidavits in
question and ruled that portions of them were inadmissible, find-
ing that some of the evidence in the depositions pertaining to con-
duct which pre-dated the August 1991 hearing and order was inad-
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missible because it was not of such importance that the child’s wel-
fare required its admission, there was no abuse of discretion in the
chancellor’s evidentiary ruling.

5. APPEAL & ERROR — ASSIGNMENTS OF ERROR NOT SUPPORTED BY
AUTHORITY NOT CONSIDERED ON APPEAL. — Where the appellee failed
to cite to any argument or authority that the Arkansas Court of
Appeals lacked jurisdiction to hear the present appeal, the court
did not reach the issue; assignments of error unsupported by con-
vincing argument or authority will not be considered on appeal.

Appeal from Boone Chancery Court; Roger V. Logan, Chan-
cellor; affirmed.

Adams, Nichols & Evans, by: Johnny L. Nichols, for appel-
lant.

Davis & Goldie, by: James E. Goldie, for appellee.

Joun B. RoBBINS, Judge. Appellant Troy Rogers appeals
from an order of the Boone County Chancery Court in a child cus-
tody proceeding which denied in part his request to consider evi-
dence of events which pre-dated a previous child custody hear-
ing and order. Mr. Rogers contends on appeal that the chancellor
erred in refusing to consider this proof in determining the best
interest of the child and deciding his petition for a change of
custody. We find no error and affirm.

The history of this case shows that Mr. Rogers and appellee
Laura Villines were divorced by decree on June 27, 1984. By
agreement in 1985, Ms. Villines was given custody of the par-
ties’ minor child, now approximately twelve years old. In 1989,
Mr. Rogers was denied a change of custody. In July of 1990, he
was awarded custody of the parties’ minor child upon a finding
by the court that a change in circumstances had occurred and
that it was in the child’s best interest that custody be placed with
Mr. Rogers. However, in August of 1991 following a full evi-
dentiary hearing the chancellor again awarded custody of the
child to Ms. Villines. Then in June of 1992, Mr. Rogers filed
another petition for change of custody, again alleging that a
change in circumstances existed which warranted such change.

[1]  InMarch of 1993 a pretrial hearing was held in which
Mr. Rogers sought to introduce certain depositions and affidavits
which contained evidence of conduct and events which occurred



138 ROGERS V. ROGERS [46
Cite as 46 Ark. App. 136 (1994)

prior to the August 1991 hearing and order. Mr. Rogers con-
tended that this evidence should have been admitted to show that
it was in the child’s best interest to change custody because of
the mother’s life style. The trial court ruled, after reviewing all
of the depositions and affidavits in question, that some of the
evidence pertaining to events pre-dating the 1991 hearing was
admissible but the balance was not admissible because the por-
tions ruled inadmissible were “not of such importance that the
child’s welfare requires they be admitted.” The trial court cited
to proper authority that “under some circumstances evidence
which was not presented before [the] court [could] not be asserted
at a later hearing.” Swindle v. Swindle, 242 Ark. 790, 415 S.W.2d
564 (1967).

Mr. Rogers contends on appeal that all of the matter con-
tained in these depositions and affidavits should have been admit-
ted because the best interest and welfare of the child so required
that it be considered.

[2-4] On appeal from chancery court cases, this court con-
siders the evidence de novo, and the chancellor’s decision will
not be reversed unless it is shown that his decision is clearly
against a preponderance of the evidence. Thigpen v. Carpenter,
21 Ark. App. 194, 730 S.W.2d 510 (1987). As stated in Green-
ing v. Newman, 6 Ark. App. 261, 263, 640 S.W.2d 463, 465
(1982), the general rule regarding evidence is that if a litigant
fails to develop his case fully when it is first heard upon its mer-
its the law does not afford him a second chance by permitting him
to bring in additional proof which might have been offered in
the first instance. This court, as well as the supreme court, has
held that although the best interest of the child is the controlling
issue in custody cases, when a parent fails to produce evidence
available to him at one hearing, he cannot rely upon that evi-
dence in a later effort to win a change of custody. Swindle, supra;
Greening, supra. A decree fixing the custody of a child is a final
adjudication on conditions then existing and should not be changed
afterwards unless on altered conditions after the decree was ren-
dered or on material facts existing at the time of the decree, but
unknown to the court, and then only if the welfare of child so
requires. Henkell v. Henkell, 224 Ark. 366, 273 S.W.2d 402
(1954); Phelps v. Phelps, 209 Ark. 44, 189 S.W.2d 617 (1945);
Thigpen v. Carpenter, supra; Carter v. Carter, 19 Ark. App. 242,
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719 S.W.2d 704 (1986); Watts v. Watts, 17 Ark. App. 253, 707
S.W.2d 777 (1986).

[5]1 In this case the chancellor reviewed the depositions
and affidavits in question and ruled that portions of them were
inadmissible. The trial court, citing Thigpen v. Carpenter, supra,
found that some of the evidence in the depositions pertaining to
conduct which pre-dated the August 1991 hearing and order was
inadmissible because it was not of such importance that the child’s
welfare required its admission. After carefully reviewing the
record and the excluded evidence in question, we are unable to
say the chancellor abused his discretion in the evidentiary ruling,
nor that his decision is clearly against the preponderance of the
evidence.

[6] Ms. Villines argues on appeal that the issues involved
in the present appeal are moot because the chancellor transferred
jurisdiction to Florida. However, she fails to cite us to any argu-
ment or authority that the Arkansas Court of Appeals lacks juris-
diction to hear the present appeal. Assignments of error unsup-
ported by convincing argument or authority will not be considered
on appeal. Smith v. Smith, 41 Ark. App. 29, 848 S.W.2d 428
(1993). See also, Ark. R. App. P. 2; Ark. Sup. Ct. R. 1-2; see
generally, Blosser v. Blosser, 2 Ark. App. 37, 616 S.W.2d 29
(1981).

Affirmed.

PITTMAN and MAYFIELD, J]., agree.



