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1. ADMINISTRATIVE LAW & PROCEDURE — APPEAL TIMELY CONSIDERING
ARk. R. App. P. 9. — Where the record did not disclose when the
Board’s reconsideration decision was served on the appellant, her
appeal was timely filed where the thirtieth day after the decision
fell on a Saturday and her appeal was filed on Monday, the next
business day; under Ark. R. App. P. 9 whenever any day for tak-
ing action under the rules falls on a Saturday or Sunday the time
is extended until the next business day.

2. ADMINISTRATIVE LAW & PROCEDURE — APPEAL — ARK. R. APP. P,
9 APPLIES. — Where no provision in the Workers’ Compensation
Act or the Administrative Procedure Act conflicts with the provi-
sion in Ark. R. App. P. 9 that extends the time for filing the notice
of appeal to the next business day when the last day for filing falls
on a Saturday or Sunday, Rule 9 applies.

3. COURTS — APPEAL TO CIRCUIT COURT — COURT CLOSED ON SUNDAYS
— LAST DAY TO FILE FELL ON SUNDAY — APPEAL FILED ON MONDAY
WAS TIMELY. — Ark. Code Ann. § 16-10-114 (1987), providing that
no court shall be open or transact business on Sunday (except to
receive a verdict or discharge a jury), applies and would allow the
petition and notice of appeal to be timely filed on the next Mon-
day even if appellant was notified of the Board’s reconsideration
decision the day after it was made and the thirtieth day thereafter
fell on Sunday.

4. APPEAL & ERROR — OBJECTION TO PART OF THE RECORD — OBJEC-
TION NOT ABSTRACTED OR REFERRED TO ON APPEAL — ALL OF RECORD
CONSIDERED. — Where it was unclear just what portion of the record
as filed in the appellate court was objected to by the appellee Board
in circuit court, and the objection was not abstracted by either party
and no reference was made to it by the briefs filed by the parties
in the appellate court, any part of the record filed could be con-
sidered.

5. ADMINISTRATIVE LAW & PROCEDURE — REVIEW BY CIRCUIT COURT
— AUTHORITY TO REVERSE OR MODIFY. — Under the Administrative
Procedure Act, Ark. Code Ann. § 25-15-212(h) (Repl. 1992), the
agency’s decision, on appeal to circuit court, may be reversed or
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modified if the appellant’s substantial rights have been prejudiced
because the findings, conclusions, or decisions of the agency are
made upon unlawful procedure, not supported by substantial evi-
dence of record, or are arbitrary, capricious, or characterized by
abuse of discretion.

APPEAL & ERROR — REVIEW OF ADMINISTRATIVE AGENCY DECISION.
— It is the decision of the board or agency that is reviewed on
appeal, not the decision of the circuit court.

ADMINISTRATIVE LAW & PROCEDURE — INSUFFICIENT EVIDENCE TO
SUPPORT BOARD’S DECISION. — Where the record showed that the
Board’s original decision denying appellant disability retirement
benefits was based on job descriptions that were not in effect at
that time; that three months later appellant was terminated “as being
unable to perform the duties of her office satisfactorily because of
her disability”; that the Board on its own motion voted to recon-
sider appellant’s application and employed “outside counsel”; and
that when appellant’s application was reconsidered, the Board
understood that the job descriptions it based its original denial on
were not actually in effect at that time, the record as a whole con-
tained proof so nearly undisputed that fair-minded minds could not
reach a conclusion that the appellant was not disabled, at the time
of the Board’s original denial, from performing the duties of her
job with the police department. .
APPEAL & ERROR — REVIEW OF DECISION OF ADMINISTRATIVE AGENCY
— APPELLANT’S BURDEN ON APPEAL. — To determine whether a
decision is supported by substantial evidence, the record as a whole
is reviewed, and to establish the absence of substantial evidence to
support the decision, the appellant must show that the proof before
the administrative board was so nearly undisputed that fair-minded
minds could not have reached its conclusions.

ADMINISTRATIVE LAW & PROCEDURE — APPELLANT ENTITLED TO DIS-
ABILITY RETIREMENT BENEFITS UNDER STANDARD IN EFFECT AT TIME
OF ORIGINAL PETITION. — The only way, under the evidence, for
the Board to have its own standards was for the Board to have
adopted the standards of the department, and if that occurred, it
had to have been at the meeting of the Board when the Board
decided to reconsider appellant’s petition; however, the depart-
ment’s standard at the time of its original denial, was “no light
duty,” and under that standard the appellant was entitled to dis-
ability retirement.

ADMINISTRATIVE LAW & PROCEDURE — DECISION BASED ON UNLAW-
FUL PROCEDURE. — If two years later the Board adopted standards
different from the police department’s standards in effect at the
time of the Board’s original decision, that action was a retroactive,
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after-the-fact process, and the Board’s decision based on such stan-
dards would be clearly made upon unlawful procedure.
ADMINISTRATIVE LAW & PROCEDURES — CONTRIBUTORY RETIREMENT
— ONCE RIGHTS VEST, RIGHTS CANNOT BE IMPAIRED. — Where the
legislature of a state creates a retirement system to which employ-
ees contribute, the legislature may not constitutionally impair the
rights of those employees by legislation enacted after their rights
become vested.

ADMINISTRATIVE LAW & PROCEDURE — STANDARD CANNOT BE ADOPTED
AFTER THE FACT AND MADE TO APPLY. — Where, under Ark. Code
Ann. § 24-11-413 (Repl. 1992), police employees contribute to the
pension fund by payroll deductions, the Board here could not adopt
new standards two years after appellant’s application for retire-
ment benefits that would apply to the earlier application.
ADMINISTRATIVE LAW & PROCEDURE — DECISION OF BOARD WAS
ARBITRARY AND CAPRICIOUS. — Since it is arbitrary to shunt aside
an application for retirement pay while granting benefits to others
in a identical category, where the “no-light duty” policy applied to
both appellant and another officer, but the other officer was awarded
disability retirement benefits and appellant was not, the decision
of the Board denying appellant benefits was arbitrary and capricious.
ADMINISTRATIVE LAW & PROCEDURE — AGENCY MAY RECONSIDER ITS
OWN DECISIONS. — Although appellant did not appeal the Board’s
original decision, reconsideration of appellant’s application was
granted by the Board on a motion by the Board’s chairman, and noth-
ing in the Administrative Procedure Act, Ark. Code Ann. § 25-15-
201 through -214 (Repl. 1992), provides that an agency cannot
reconsider its own decision; thus, the first decision was not res
judicata, and did not preclude reconsideration of it.
ADMINISTRATIVE LAW & PROCEDURE — RES JUDICATA APPLIES TO
ACTION OF ADMINISTRATIVE BOARD, BUT TECHNICAL RULES NOT AS
RIGIDLY APPLIED. — When an administrative board acts judicially
or quasi-judicially its decision may be res judicata in a second pro-
ceeding involving the same question, but the technical rules that
make up the common-law doctrine of res judicata should not apply
with equal force to administrative proceedings.

ADMINISTRATIVE LAW & PROCEDURE — RECONSIDERATION OF AGENCY
DECISION PERMITTED — SITUATIONS ENUMERATED. — Where through
fraud, mistake, or misconception of facts the commissioner enters
an order which he promptly recognizes may be in error, there is no
good reason why, on discovering the error, he should not, after due
and prompt notice to the interested parties, correct it.

. ADMINISTRATIVE LAW & PROCEDURE — RECONSIDERATION OF DECI-

SION WAS PROPER. — Where the Board made a mistake or misconcep-
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tion of facts and applied standards to the appellant’s application
that were not in force at the time, and upon discovering that mis-
take or misconception, the Board reconsidered its decision, it took
the proper action and its original decision did not prevent its recon-
sideration of the application two years later; in fact, it would have
been arbitrary, capricious, and an abuse of discretion if the Board
had not reconsidered the application.

18. JUDGMENT — RES JUDICATA IS AFFIRMATIVE DEFENSE — MUST BE

PLED. — Res judicata has long been an affirmative defense that
must be pled, even in administrative hearings.
19. JUDGMENT — RES JUDICATA WAIVED AS A DEFENSE. — Where res

judicata was not raised at the reconsideration hearing, and where
that hearing was held on the Board’s own initiative, the Board
waived the defense of res judicata even if the doctrine applied.

Appeal from Pulaski Circuit Court; Jack L. Lessenberry,
Judge; reversed and remanded.

Lavey & Burnett, by: John L. Burnett, for appellant.
Arnold, Grobmyer & Haley, by: Robert R. Ross, for appellee.

MELVIN MAYFIELD, Judge. This appeal seeks to reverse a
decision of the Board of Trustees of the Little Rock Police Pen-
sion and Relief Fund which denied the appellant’s application
for disability retirement benefits.

The record on appeal is unusual in that it contains no testi-
mony, and there is really no disagreement as to the facts. The
facts are disclosed by the minutes of the meetings held by the
Board of Trustees and a few letters and documents considered
by the Board. Because of the difficulty in assimilating the infor-
mation scattered throughout the record, this opinion will at times
make reference to pages of the record. Appellant’s abstract, how-
ever, is very complete, contains a helpful index, is in sequence
with the record, gives adequate reference to the page numbers of
the record, and abstracts the matters referred to in this opinion.

Appellant, Tamara McCarty, was a licensed police officer in
the City of Little Rock when she received a series of on-the-job
injuries. On March 21, 1988, the appellant filed a claim for retire-
ment benefits with the Board. The statutory provisions which
deal with police pension funds for cities of the first class are
found in Ark. Code Ann. §§ 24-11-401 through -433 (Repl. 1992).
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Section 24-11-423(a)(1) provides in relevant part:

If any member of the police department shall become
physically or mentally permanently disabled, and this fact
is certified to by the physician on the board of trustees, he
shall be entitled to retire and receive a pension as provided
herein.

It is contended by the appellee Board that the appellant’s
claim was denied by the Board at its meeting on May 12, 1988
(R. 63), but the Board admits that the matter was subsequently
reconsidered and finally denied at a Board meeting held on April
12, 1990. (R. 8-11). That decision was appealed to the Circuit
Court of Pulaski County by a petition (R.3) and a notice of appeal
(R.1) filed with the clerk of that court on May 14, 1990. Under
the Administrative Procedure Act, which both parties agree is
applicable, proceedings for review of the Board’s decision “shall
be instituted by filing a petition, within thirty (30) days after ser-
vice upon petitioner of the agency’s final decision.” Ark. Code
Ann. § 25-15-212(b)(1) (Repl. 1992).

[1-3] Whether notice of appeal was timely filed is not dis-
cussed by either party. We note, however, that the record does not
disclose when the Board’s decision of April 12, 1990, was served
on the appellant. The minutes of that meeting (R.8-11) do not
show that either the appellant or her attorney was present, but
even if the decision was served on her on April 12, the calendar
for 1990 — of which we take judicial notice — shows that the
thirtieth day thereafter was May 12, 1990, and that this was a
Saturday. Under Rule 9 of our Rules of Appellate Procedure
whenever any day for taking action under the rules falls on a Sat-
urday or Sunday the time is extended until the next business day
— which in this case was Monday, May 14. We have held that
the specific provision in the Workers’ Compensation Act pro-
viding that a notice of appeal may be filed within thirty days of
the “receipt” of the order or award of the Commission controls
rather than the provision in Rule 4 of the Rules of Appellate Pro-
cedure that requires the notice of appeal to be filed within thirty
days from the “entry” of the judgment appealed from. See Sun-
belt Couriers v. McCartney, 31 Ark. App. 8, 786 S.W.2d 121
(1990). However, there is no provision in the Workers’ Com-
pensation Act or the Administrative Procedure Act that conflicts
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with the provision in Rule 9 of the Rules of Appellate Procedure
that extends the time for filing the notice of appeal to the next -
business day when the last day for filing falls on a Saturday or
Sunday. We think that provision should be followed here. There-
fore, even if the Board’s decision was served on appellant the
day her claim was denied, the petition and notice of appeal filed
on Monday — May 14 — would be timely. Moreover, if the
Board’s decision was not served until the day after the Board
met on April 12, the thirtieth day after service would fall on May
13, which was a Sunday. Since Ark. Code Ann. § 16-10-114
(1987) provides that no court shall be open or transact business
on Sunday (except to receive a verdict or discharge a jury), we
believe that this statute, which is a general statute, would apply
and allow the petition and notice of appeal filed on the next Mon-
day — May 14 — to be timely filed. Thus, whether the Board’s
decision was served on appellant on April 12 or April 13, the
petition and notice of appeal filed on May 14, 1990, was timely
filed.

The Pulaski County Circuit Court ultimately affirmed the
Board’s decision and this is an appeal from that decision. The peti-
tion for judicial review (R. 3) alleged that after the appellant
filed her claim on March 21, 1988, Dr. John Watkins (who, the
record shows and the parties agree, was at that time the physi-
cian representative of the Board) advised the Board that appel-
lant could perform satisfactorily a variety of jobs within the Lit-
tle Rock Police Department, and based upon that information,
appellant’s claim was denied. However, it was also alleged that
on June 27, 1988, the appellant was terminated from the depart-
ment for being unable to perform her duties satisfactorily because
of her disability; that in April of 1989, the Board reconsidered
appellant’s claim; and that after appellant was examined by var-
ious physicians, Dr. C.E. Ballard (who had replaced Dr. John
Watkins as the physician representative of the Board) submitted
a letter dated March 2, 1990, stating that in his opinion the appel-
lant was unable to perform her duties as a police officer “as cur-
rently described.” The petition also alleged that under Ark. Code
Ann. § 24-11-423(a)(1) (Repl. 1992) when a member of the police
department becomes disabled and this fact is certified to by the
physician on the Board, the police officer shall be entitled to
receive a pension. And the petition for judicial review asked that
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the circuit court reverse the Board’s decision which refused to
grant the appellant a disability pension.

The record on appeal at that time consisted of the appel-
lant’s notice of appeal and petition for judicial review, the Board’s
response, and the minutes of the April 12, 1990, Board meeting.
The Board’s response admitted all the allegations in the appel-
lant’s petition except the allegation that appellant was entitled
to disability benefits, but the response affirmatively stated that
the letter submitted by Dr. Ballard on March 2, 1990, “is based
upon standards which were developed and put in place by the
City of Little Rock Police Department after the initial determi-
nation of Officer McCarty was made and are therefore irrelevant
and inapplicable to the facts at hand.”

Based upon the record described above (R.1-15), the circuit
court entered an order (R.16-17) remanding the matter to the
Board because the court could not determine what “standard, if
any, was applied” by the Board in determining whether or not the
appellant was disabled. The court remanded with directions for the
Board to comply with the provisions of Ark. Code Ann. § 25-15-
210(b)(2) (Repl. 1992) which provides that the Board’s decision
“shall include findings of fact and conclusions of law . . . accom-
panied by a concise and explicit statement of the underlying facts
supporting the findings.” This order was entered on February 15,
1991, and it stated that a time to accomplish its directions “is not
established, but it ought to be done as early as convenient to the
Board, its attorneys, and the applicant and her attorney.”

It appears from the record that the Board met on March 14,
1991, heard a discussion from its attorney about the court’s order
and remand for a written finding of facts, and approved findings
as presented by its attorney. (R.125-26). Those findings, how-
ever, were not filed with the court until a “Supplemental Record”
was filed on May 22, 1992. In the meanwhile, the appellant filed,
on March 18, 1992, an “Amended Complaint and Petition for
Judicial Review,” which contained 62 paragraphs of factual alle-
gations. (R.20-43). These paragraphs are actually a chronologi-
cal listing of the events that had occurred pertaining to the appel-
lant’s claim. They set out the dates of meetings of the Board and
brief summaries of what occurred at those meetings as disclosed
by the minutes attached as exhibits to the amended complaint
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and petition for review. Some factual conclusions are alleged,
but they do not appear to be in dispute. The exhibits to the amend- -
ment appear to have been eliminated by the clerk of the circuit
court to avoid duplication, but they appear to be in the record as
part of the supplemental record. This is made fairly clear by
appellant’s abstrdct.

[4]  The supplemental record filed on May 22, 1992, con-
tains a page entitled “Supplemental Record” which states that it
is filed for the Board, by its counsel, and with the agreement of
the appellant, by her counsel, and that there is submitted “the
attached documents as the Supplemental Record on appeal in
conformity with the directions of the court.” Counsel for both
parties have signed this page. (R. 58). In spite of the filing of
this supplemental record by the Board, it later filed a brief with
the circuit court in which it stated:

Defendant objects to the inclusion of all the docu-
ments attached to plaintiff’s amended petition for judicial
review as part of the record. Defendant has no objection
to the supplemental record filed on May 22, 1992, being
included as part of this record since those items could prop-
erly be considered responsive to the plaintiff’s original
notice of appeal as being “attachments pertaining to this
case.”

(R. 144). It is unclear just what portion of the record as filed in
this court was objected to by the appellee Board, and the objec-
tion is not abstracted by either party and no reference is made
to it by the briefs filed by the parties in this (appellate) court. We,
therefore, think that any part of the record filed may be consid-
ered by us.

We come now to a discussion of the merits of this appeal.
The findings (R. 133-36) made by the Board after remand by the
circuit court are as follows:

- 1. On March 21, 1988, Tamara McCarty made appli-
cation to the Little Rock Police Pension Board for dis-
ability retirement benefits. Officer McCarty’s application
was based upon a series of on-the-job injuries, the last of

~ which occurred in April, 1987.
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_ 2. Officer McCarty’s application and medical reports
were submitted to John G. Watkins, III, M.D. for evalua-
tion and response.

3. Dr. Watkins, in evaluating Officer McCarty relied
upon job descriptions which were supplied to him by Cap-
tain Tim Dailey, the training officer for the Little Rock
Police Department. The descriptions purported to be the
then existing job descriptions for the Little Rock Police
Department.

4. Dr. Watkins, following consultation with Officer
McCarty’s physician, Dr. Robert Abraham, determined that
Officer McCarty could perform certain of the job assign-
ments described in the information provided to him and
that therefore she was not disabled. Dr. Watkins’ letter to
the Board dated May 12, 1988, and an affidavit which was
executed by him shortly thereafter are attached marked
exhibits “A” and “B”, respectively, and incorporated by
reference herein.

5. Officer McCarty was denied retirement based upon
the criteria then in place at the Little Rock Police Depart-
ment.

6. Officer McCarty was terminated by the Little Rock
Police Department on June 27, 1988. That decision has
been appealed through the Little Rock Civil Service Com-
mission and through the Circuit Court of Pulaski County
and has been affirmed on each appeal.

7. On April 25, 1989, Dr. Watkins moved that an inde-
pendent evaluation of Officer McCarty be done after Chief
Louie Caudell had established guidelines for the physical
requirements for officers. Thereupon, Dr. Watkins resigned
from the Board.

8. On June 8, 1989, a new physician member was
selected and the matter was assigned to him for evalua-
tion.

9. On March 15, 1990, Dr. C.E. Ballard, the new physi-
cian member of the Board, presented his findings as fol-
lows:
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(a) Under the earlier job description used by Dr.
Watkins, he (Dr. Ballard) would not disagree
with Dr. Watkins’ determination that Officer
McCarty was not disabled.

(b) Under the new job descriptions Dr. Ballard
would be compelled to find that Officer
McCarty is disabled.

The entire matter was tabled by the Board at that meeting.

10. On April 12, 1990, the question of Officer McCar-
ty’s retirement was presented and the benefits were again
denied.

The Board also made conclusions of law as follows:

11. Officer Tamara McCarty applied for retirement
benefits on March 21, 1988. Her rights to such benefits
were fixed by the standards and conditions existing at that
time.

12. Job descriptions were supplied to John G. Watkins,
III, M.D. by Captain Tim Dailey of the Little Rock Police
Department which were represented to be the existing job
descriptions for the Little Rock Police Department. Those
job descriptions constituted the Little Rock Police Pension
Board standards for determining disability at that time.

13. Officer McCarty was terminated from the Little
Rock Police Department following this determination. The
Board reconsidered her application for retirement benefits
in March 1990, and denied them based upon the standards
of disability found in the job descriptions which were in
effect at the time of her original application. Those stan-
dards are found in the letter of May 12, 1988, from Dr.
John G. Watkins to the Board.

14. Tamara McCarty is not disabled pursuant to Ark.
Code Ann. § 24-11-423 and pursuant to the standards which
were applied by the Board in March 1988.

[5]  The appellant argues on appeal to this court that the
Board’s decision is “unsupported by substantial evidence, arbi-
trary and capricious, and made upon unlawful procedure.” Under
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the Administrative Procedure Act, Ark. Code Ann. § 25-15-212(h)
(Repl. 1992), it is provided that on appeal to circuit court the
agency decision appealed from may be reversed or modified if
the appellant’s substantial rights have been prejudiced because
the findings, conclusions, or decisions of the agency are

" (3) Made upon unlawful procedure;

(5) Not supported by substantial evidence of record,
or

(6) Arbitrary, capricious, or characterized by abuse of
discretion.

[6-7] Both parties agree that “we review the decision of
the board or agency, not the decision of the circuit court.”” Arkansas
Alcoholic Beverage Control Division v. Person, 309 Ark. 588,
832 S.W.2d 249 (1992). The appellant argues that when the Board
in May of 1988 denied her claim for disability retirement bene-
fits its decision was based upon job descriptions furnished the
Board by Captain Tim Dailey, the training officer for the Little
Rock Police Department, which purported to be in effect at that
time but which, in fact, were not in effect. In that regard, we note
the conceded fact that in June of 1988, after the Board had denied
her application in May of 1988, she was terminated by the police
department for being unable to perform her duties satisfactorily
because of her disability. We next note that the minutes of the
Board’s meeting of April 25, 1989 (R. 84), show that Tom Dal-
ton, Chairman, called a special meeting of the Board because the
city attorney’s office had presented to Dalton “concerns that they
might have as it relates to decisions being made on disability
retirements.” The minutes show that the Board voted to “obtain
an independent evaluation of Mrs. Tamara McCarty [appellant]
and Officer Ralph Howell” after the police chief had made a
complete listing of the physical requirements which officers must
pass. And, as noted in the findings of fact, Dr. Watkins there-
upon resigned from the Board. His letter of resignation is in the
record following the minutes of the April 1989 meeting (R. 85),
and it states that he is resigning “due to lack of an objective set
of physical measuring guidelines” which makes it impossible “to
adequately advise the Little Rock Police Pension Board regard-
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ing disability.”

We then note that after the Board approved Dr. C.E. Ballard
as the physician member of the Board on June 8, 1989 (R. 86),
the Pension Clerk wrote the appellant on.July 31, 1989, to advise
that the Board had asked their medical representative to “secure
a second opinion” regarding her back problem, and Dr. Ballard
wanted appellant to contact Dr. John Adametz for an appoint-
ment as soon as possible. (R. 88). We then note that Dr. Ballard,
in a letter to the Board dated March 2, 1990, wrote “it is my
opinion that [the appellant] is disabled to perform her duties as
currently described.” (R. 99). Also, we note that the minutes of
the March 15, 1990, Board meeting state that it was agreed to
employ “outside counsel” to advise the Board on appellant’s
application for disability benefits. (R. 103).

We think it also significant that the record contains a mem-
orandum to the Board from the city attorney dated March 28,
1990. (R. 105-10). This memo stated that the city attorney encour-
ages the Board to obtain additional counsel but that “as an ini-
tial matter, I must mention that review of this case necessitates
a parallel review of the Ralph Howell case.” (R. 105). It pointed
out that the Board had voted on June 8, 1989, to review both
cases and had on November 9, 1989, voted to allow Howell a
disability pension. (R. 105-06). A chronological statement of
events is then set out. (R. 106-07). The city attorney’s memo-
randum concludes with a discussion which points out that at the
time of the applications of Howell and appellant the police depart-
ment had a policy, as set out in a memo from the police chief (R.
110), that light duty work would be discontinued where no com-
pelling need existed, and an officer who could not “perform his
duties unrestricted” would be placed on sick leave or leave with-
out pay. The city attorney’s memo states that the appellant’s ter-
mination was on that basis and that the appellee Board and the
police department should use the same criteria.

When the circuit court remanded this case for the trial court
to make findings of fact and conclusions of law (R. 16-17), the
court said that it would be “illogical” for the Board and the police
department to have different standards for the physical require-
ments of the police officers, and if one of them sets standards and
the other one does not — it would be reasonable to conclude that
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the non-acting one would have adopted the standard of the act-
ing one.

After the findings were made by the Board and the matter
was again submitted to the circuit court, the Board’s decision
was affirmed with the simple statement that a review of the record
and the findings and conclusions filed by the Board “confirm
that McCarty received a fair hearing and that substantial evi-
dence of record supports the decision.” (R. 254-55). The notice
of appeal from that order states that the appeal is based on the
points which we have previously set out in this opinion.

On pages 4 and 5 of the Board’s brief in this court it argues
in support of its decision (and the circuit court’s affirmance of
that decision) as follows:

Therefore, the question becomes what job description should
apply; those which were presented without objection to
the Board in March 1988 or the policy adopted by the
police department following the determination made by
the Board. . ..

Just as a pension plan member’s rights to benefits
become fixed when that member has vested in the system,
the plan’s obligations are fixed at the time application for
benefits is made. . . .

Officer McCarty allowed the Board to make its deci-
sion based upon job descriptions which were presented to
it without objection. No effort was made until almost two
years later to have the Board reconsider and apply a dif-
ferent set of job descriptions. Because the time for appeal
of that decision had run, the basis for that decision had
become res judicata.

We do not agree that the record supports the Board’s argu-
ment. To the contrary, the record shows that when appellant made
her application for pension benefits in March of 1988, the Board’s
decision was based upon job descriptions furnished the Board
by the training officer for the police department, Tim Dailey,
which were not, in fact, in effect at that time. The minutes (R.
63) of the May 12, 1988, meeting, at which the Board denied
the appellant’s application, show that its decision was based upon
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a letter from its physician representative, Dr. Watkins. His letter
follows the minutes of the meeting (R. 64) and attached the job
descriptions he had used. However, there is no substantial evi-
dence to support a decision that those job descriptions were in
effect in May of 1988. The memorandum (R. 105-09) of March
28, 1990, by the city attorney, Mark Stodola, attached a letter
from the police chief dated June 14, 1984, which was prior to
appellant’s application for retirement in March of 1988, in which
the chief stated that “light duty” work assignment had been dis-
continued. To show that there really were no “light duty” assign-
ments, and that the appellant was actually disabled in May of
1988 when the Board denied her application for disability ben-
efits, we have the fact that on June 27, 1988, she was terminated
“as being unable to perform the duties of her office satisfacto-
rily because of her disability.” In its response to appellant’s peti-
tion for judicial review, the Board admitted that this was true.
(R. 6). Then after a special Board meeting on April 25, 1989,
the Board on its own motion voted to reconsider appellant’s appli-
cation. it then employed “outside counsel” to advise it in regard
to appellant’s application for disability benefits, and at the meet-
ing on April 12, 1990, outside counsel, Mr. Ross, met with the
Board.

The minutes of that meeting (R. 117-24), at which appellant’s
application was reconsidered, show the Board understood that
the job descriptions it used when it denied appellant’s applica-
tion back in May of 1988 were not actually in effect at that time.
The chairman, Tom Dalton, stated (R. 120) that they “were not
active, accurate job descriptions,” and the real discussion was
whether the Board could have used a different standard. Mr. Fur-
low asked Mr. Ross, the Board’s attorney, if the job descriptions
the Board had acted upon could “be the same thing as accepting
the job descriptions as the Board’s job description”. (R. 121).
Another member, Mr. Pryor, asked if the job descriptions fur-
nished the Board back in May of 1988 could be “at least stan-
dards by which it was judging disability at that time.” (R. 121).
The attorney’s answer was “Obviously, that’s what it would have
to be.” (R. 121). '

[81  To determine whether a decision is supported by sub-
stantial evidence, we review the record as a whole, and to estab-
lish the absence of substantial evidence to support the decision
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the appellant must show that the proof before the administrative
board was so nearly undisputed that fair-minded minds could not
have reached its conclusions. Wright v. Arkansas State Plant
Board, 311 Ark. 125, 842 S.W.2d 42 (1992). In the present case,
we think the record as a whole contains proof so nearly undis-
puted that fair-minded minds could not reach a conclusion that
the appellant was not disabled in May of 1988 from performing
the duties of her job with the police department.

We come now to the real basis of the Board’s decision. This
is found in paragraph 12 of its findings of fact and conclusions
of law dated March 11, 1991. (R. 133-36). This finding, under
the heading “Conclusions of Law” states:

12. Job descriptions were supplied to John G. Watkins,
III, M.D. by Captain Tim Dailey of the Little Rock Police
Department which were represented to be the existing job
descriptions for the Little Rock Police Department. These
Jjob descriptions constituted the Little Rock Police Pension
Board standards for determining disability at that time.

(R. 135) (emphasis added). This conclusion of law presents
another point relied upon for reversal by the appellant: “The
Board’s decision was made upon unlawful procedure.”

[9-12] We first consider the conclusion, reached by para-
graph 12 of the Board’s findings of fact and conclusions of law,
that the Board used as its own standards the job descriptions
used by Dr. Watkins when he wrote to the Board (R. 64) on May
12, 1988, that the appellant could perform some of the jobs
described in the police department’s job descriptions attached to
his -letter. Also, we compare paragraph 12 with paragraph 5 of
the Board’s findings of fact and conclusions of law. Paragraph 5
states in reference to Dr. Watkins’ letter (which is mentioned in
paragraph 4) that “Officer McCarty was denied retirement based
upon the criteria then in place at the Little Rock Police Depart-
ment.” (Emphasis supplied). Obviously, the only way, under the
evidence in this case, for the Board to have its own standards is
for the Board to have adopted the standards of the department.
If that occurred, it must have been at the meeting of the Board
on April 12, 1990, (R. 117), at which Mr. Furlow and Mr. Pryor
asked the Board’s counsel, Mr. Ross, if the Board could adopt the
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police department’s standards as its own, and Mr. Ross said “that’s
what it would have to be.” (R. 121). The problem with this, how-
ever, is that the department’s standard in May of 1988, when the
Board denied appellant’s application, was “no light duty,” and
under that standard the appellant was entitled to disability retire-
ment. On the other hand, if the Board was adopting on April 12,
1990, standards different from the police department’s standards
in effect in May of 1988, this would be a retroactive, after-the-
fact process, and the Board’s decision based on such standards
would be clearly made upon unlawful procedure. In Jones v.
Cheney, 253 Ark. 926, 489 S.W.2d 785 (1973), the court said
that where the legislature of a state creates a retirement system
to which employees contribute, the legislature may not consti-
tutionally impair the rights of those employees by legislation
enacted after their rights become vested. Here, under Ark. Code
Ann. § 24-11-413 (Repl. 1992) police employees contribute to
the pension fund by payroll deductions. Thus, the Board in the
present case could not adopt new standards in April of 1990 to
apply to the application for retirement benefits which the appel-
lant made in 1988.

[13] The appellant’s third point for reversal of the Board’s
decision is that it was arbitrary, capricious, or characterized by
abuse of discretion. On this point, we call attention to the fact
that the record shows that in his memo of March 28, 1990, the
city attorney informed the Board it should consider the fact that
it had at a meeting on April 25, 1989, voted to reconsider the
applications for disability retirement of both appellant and Offi-
cer Ralph Howell, and the Board had granted Howell’s applica-
tion. (R. 107). It is clearly implied in the memo that the city
attorney thought the two cases were governed by the same rules
— he said the review of the appellant’s case “necessitates a par-
allel review of the Ralph Howell case” (R. 105) and that the “no-
light duty” policy in place and practice since 1984 applied to
both appellant and Howell (R. 107). In the case of Ciry of Liitle
Rock v. Martin, 244 Ark. 323, 424 S.W.2d 869 {1968), the court
said it was arbitrary to shunt aside an application for retirement
pay while granting benefits to others in a identical category. Thus,
appellant’s argument that the Board’s decision in the present case
was arbitrary has merit.

The appellee Board argues that because the appellant did not
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appeal from the Board’s May 12, 1988, decision, that decision is
res judicata and she cannot relitigate her claim. We do not agree.

First, we point out that the Board at a special meeting on
April 25, 1989, (R. 84), on motion by its chairman, voted to -
obtain “an independent evaluation” of the appellant after having
obtained from the police chief “a complete listing of definite
physical parameters which every sworn officer on the force can
pass at this time who is not on limited or declared light duty sta-
tus.” In February of 1990, the city attorney sent the Board a
memo and attached a copy of the job requirements of the police
department. (R. 92-97). The memo quoted and called special
attention to a provision that said the officers “must be able, phys-
ically and mentally, to perform at all times all duties required of
any sworn officer in any job assignment, including but not lim-
ited to effecting the arrest of a violent, resisting subject.” It should
be again noted that the city attorney in his memo dated March
28, 1990, advised the Board that the police department’s policy
on light duty “has been codified since April 1989, but has been
officially in place by custom or practice since Chief Simpson’s
tenure [and] covers both Ms. McCarty’s application and Mr. How-
ell’s application.” (R. 107). Attached to the memo is the memo
from Chief Simpson dated June 14, 1984, which states that “sev-
eral weeks ago a decision was made to discontinue light duty
work assignment except in limited circumstances.” (R. 110).

[14-16] Therefore, reconsideration of appellant’s applica-
tion was granted by the Board. Nothing in the Administrative
Procedure Act, Ark. Code Ann. § 25-15-201 through -214 (Repl.
1992), provides that an agency cannot reconsider its own deci-
sion. In North Hills Memorial Gardens v. Simpson, 238 Ark. 184,
381 S.W.2d 462 (1964), the court said:

It is first contended by the applicant that the board’s
original denial of Rest Hill’s application for a permit is
res judicata. It is true that when an administrative board

~acts judicially or quasi judicially its decision may be res
judicata in a second proceeding involving the same ques-
tion. We are not convinced, however, that all the technical
rules that make up the common-law doctrine of res judi-
cata should apply with equal force to administrative pro-
ceedings.
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238 Ark. at 185, 381 S.W.2d 464 (citation omitted). Other courts
have made the same holding. See Purter v. Heckler, 771 F.2d
682, 691 (3d Cir. 1985) (“when res judicata is applied in the
context of administrative proceedings under the Act, it is not
encrusted with the rigid finality that characterizes its application
in purely judicial proceedings.”). In Hall v. City of Seattle, 602
P.2d 366, 369 (Wash. App. 1979), the court said:

We think the proper view is that expressed by the
Supreme Court of Minnesota in an analogous case:

Where through fraud, mistake, or misconception
of facts the commissioner enters an order which he
promptly recognizes may be in error, there is no good
reason why, on discovering the error, he should not,
after due and prompt notice to the interested parties,
correct it.

[17] We think the reasoning in Hall is particularly applic-
able to the case before us. Here, the Board made a mistake or mis-
conception of facts and applied standards to the appellant’s appli-
cation that were not in force at the time. Upon discovering that
mistake or misconception, the Board reconsidered its decision.
We think that was proper and its May of 1988 decision did not
prevent its reconsideration of the application in April of 1990.
In fact, we think it would have been arbitrary, capricious, and an
abuse of discretion if the Board had not reconsidered the appli-
cation. The problem is — the Board did not make the right deci-
sion on reconsideration, and we must reverse the decision made.

[18, 19] Secondly, on the res judicata issue, long before
the adoption of the Arkansas Rules of Civil Procedure and its
requirement in Rule 8 that res judicata is an affirmative defense
which must be pleaded, this was the rule in Arkansas. See Kendrick
v. Brown, 211 Ark. 196, 199 S.W.2d 740 (1947); Widmer v. Wood,
243 Ark. 617, 421 S.W.2d 872 (1967). This rule also applies in
administrative hearings. See Poulin v. Bowen, 817 F.2d 865, 869
(D.C. Cir. 1987). In the present case res judicata was not raised
at the April 12, 1990, hearing before the Board. Indeed, the Board
held that reconsideration hearing at its own initiative and thus
waived the defense of res judicata even if the doctrine applied.
Poulin v. Bowen, supra. Furthermore, when the appellant appealed
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from the Board’s April 12, 1990, decision the Board filed an
answer to the appellant’s petition for judicial review and that
answer made no mention of a res judicata defense.

In sum, we find that there is no substantial evidence to sup-
port the Board’s decision to deny appellant’s application for
retirement benefits. We also find that decision, under the cir-
cumstances here, to have been arbitrary and capricious. The case,
however, was fully developed before the Board and we find that
the evidence is so nearly undisputed that fair-minded minds could
only conclude that appellant’s application should be granted.
Therefore, we remand to the circuit court with directions that it
remand to the Board with directions that the Board approve appel-
lant’s application.

Reversed and remanded.
JENNINGS, C.J., dissents.
PiTT™MaAN, J., not participating.

JouN E. JENNINGS, Chief Judge, dissenting. If this were a
matter of first impression it certainly would seem the fair thing
to do to let this officer receive a pension, to the extent that we
can glean the circumstances of this case from the record. The
problem, however, is that we are an appellate court bound by
certain strictures, imposed by statute or decision, which regulate
our proper function on appeal. We are not a “knight-errant, roam-
ing at will” with the power to right every wrong, real or imag-
ined. See Benjamin N. Cardozo, The Nature of the Judicial Process
141 (1921).

In the case at bar the board declined to award disability
retirement benefits to the appellant in April 1989. Indeed, the
board had no authority to do otherwise since by statute such ben-
efits may not be awarded unless the physician member on the
board of trustees certifies that the officer is physically perma-
nently disabled. See Ark. Code Ann. § 24-11-423(a)(1). No appeal
was taken from the board’s decision, nor does there appear-to
have been a request under the statute for a second evaluation by
another physician. In February of 1990 appellant retained coun-
sel who wrote a letter to the board requesting “reconsideration.”

As [ understand the majority opinion it is the board’s refusal
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to award pension benefits to the appellant in this “reconsidera-
tion” proceeding that the court finds to be arbitrary and capricious
and not supported by substantial evidence. In my view the court
merely substitutes its judgment for that of the board. This we
cannot do. Cf. Helena-West Helena Sch. Dist. v. Davis, 40 Ark.
App. 161, 843 S.W.2d 873 (1992).

Equally trbubling is the majority’s willingness to explore
the record in an attempt to discover error. In Johnson v. State,
17 Ark. App. 125, 704 S.W.2d 647 (1986), we said:

On appeal the abstract of the record constitutes the
record and the appellate court considers only that which is
contained in the abstract. We have often stated that where
the appellant’s abstract does not contain the testimony on
which he bases his argument we will not explore the record
for prejudicial error. '

The majority’s extensive references to the transcript leave no
doubt that we are abandoning the rule, at least in this particular
case.

For the reasons stated, I respectfully dissent.



