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INSURANCE — CONSTRUCTION OF BENEFICIARY PROVISIONS. — Pro-
visions in insurance policies as to beneficiaries are construed in
accordance with the rules applicable to the construction of wills.

WILLS — INTERPRETATION — INTENT OF TESTATOR ASCERTAINED FROM
INSTRUMENT ITSELF. — The cardinal rule in the interpretation of
wills or other testamentary documents is that the intent of the tes-
tator should be ascertained from the instrument itself and effect
given to the intent.

WILLS — TESTAMENTARY GIFT TO EXECUTOR. — The testamentary
gift to an executor, designated as such, vests in him as a fiduciary
and not personally, unless the intention of the testator is plainly
otherwise; leaving property to a legatee as “executor” is somewhat
different from inserting the word “executor” in a change of bene-
ficiary form requiring a statement of the relationship between the
policy holder and the beneficiary.

WILLS — CONSTRUED TO GIVE FORCE TO EVERY CLAUSE. — If pos-
sible, a will (or a change of beneficiary form) must be construed
to give force and meaning to every clause and provision; it is only
if there is an irreconcilable conflict between two clauses that one
must give way to the other.

WILLS — GIFT TO EXECUTOR — EXECUTOR MAY TAKE PERSONALLY
WHERE INTENT CLEAR, ESPECIALLY IF CLOSE BLOOD RELATIVE. —
Where, on a fair construction of the entire will, the intention of
the testator is clearly manifested that the executor should take per-
sonally, he may do so, especially where the executor is a close
blood relative of the testator.

INSURANCE — INSURANCE PROCEEDS CLEARLY PASSED OUTSIDE WILL
TO EXECUTORS PERSONALLY. — Where decedent’s life insurance pol-
icy originally designated his wife as primary beneficiary and one
son and one stepson as contingent beneficiaries, but after his wife’s
death, he signed a change of beneficiary form that had five columns
(name, relationship, date of birth, address, and share) under which
was written, in three columns, the names of the one son and one
stepson who were originally contingent beneficiaries, “Co-Execu-
tors of Estate or, in the alternative, The Estate of Insured, Rt. 4, Box
263, Mtn. Home, AR 72653, and “100%,” the probate judge cor-
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rectly determined that the proceeds from the policy passed outside
decedent’s will to the son and stepson personally, not as the execu-
tors of the decedent’s estate.

Appeal from Baxter Probate Court; Roger V. Logan, Jr., Pro-
bate Judge; affirmed.

Kincade Law Office, by: Ronald P. Kincade; and Osmon,
Chism & Ethredge, PA., by: Kerry D. Chism, for appellant.

Johnson, Sanders & Morgan, by: James C. Johnson and
Roger L. Morgan, for appellee.

Jonn E. JENNINGS, Chief Judge. Mike Slavik died testate on
August 21, 1991, in Mountain Home. He was survived by five
children and two stépchildren. His will left to each 16% of the
assets of his estate, except for a stepdaughter who received 4%.
The will named a son, Joseph Slavik, and a stepson, Edward
Bishop, as co-executors.

When the proceeds of a $15,000.00 life insurance policy
were not included in the inventory of the estate assets, the appel-
lant, William Slavik, filed an objection. The probate judge held
that the life insurance proceeds passed outside the will to the
named beneficiaries, Joseph Slavik and Edward Bishop, and on
appeal William Slavik argues that the judge’s decision was clearly
erroneous. We find no error and affirm.

The policy in question was taken out in 1979, at which time
the decedent designated his then wife, Mary, as the primary ben-
eficiary. His son, Joseph Slavik, and stepson, Edward Bishop,
were designated as contingent beneficiaries. Mrs. Slavik died in
April, 1991, and on July 12, 1991, Mr. Slavik signed a change
of beneficiary form' that read:

Name Relationship Date of Birth Address Share

Joseph Slavik Co-Executors of Estate 100%
and or, in the alternative,
Edward Bishop The Estate of Insured
Rt. 4, Box 263

Mtn. Home, AR 72653

'The relevant portion of this form is reproduced at the end of this opinion.
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[1-3] Appellant correctly states the generally governing
rules. Provisions in insurance policies as to beneficiaries are con-
strued in accordance with the rules applicable to the construction
of wills. American Foundation Life Ins. Co. v. Wampler, 254 Ark.
983, 497 S.W.2d 656 (1973). The cardinal rule in the interpre-
tation of wills or other testamentary documents is that the intent
of the testator should be ascertained from the instrument itself
and effect given to the intent. See Ware v. Green, 286 Ark. 268,
691 S.W.2d 167 (1985). The testamentary gift to an executor,
designated as such, vests in him as a fiduciary and not person-
ally, unless the intention of the testator is plainly otherwise. 95
C.J.S. Wills § 683 (1957).

Appellant argues, as evidence of the decedent’s intent, that
had Mr. Slavik wanted the life insurance proceeds to go to Joseph
and Edward outright, he need not have executed the change of
beneficiary form, because they would have received the proceeds
after the death of Mary Slavik anyway. While it is true that this
would have been the effect of the 1979 designation, there is no
indication that the decedent was doing more than merely “updat-
ing” his insurance policy as the result of his wife’s recent death,
as opposed to making a substantive change. And while it is true
that insurance policies will be generally interpreted pursuant to
the rules governing the construction of wills, leaving property
to a legatee as “executor” is somewhat different from inserting
the word *“executor” in a change of beneficiary form requiring a
statement of the relationship between the policy holder and the
beneficiary.

[4, 5] But the most serious difficulty with appellant’s argu-
ment is that the change of beneficiary designation provided that
proceeds would go “in the alternative” to the estate of the insured.
If possible, a will (or a change of beneficiary form) must be con-
strued to give force and meaning to every clause and provision;
it is only if there is an irreconcilable conflict between two clauses
that one must give way to the other. In re Estate of Lindsay, 309
Ark. 596, 832 S.W.2d 808 (1992). Had Mr. Slavik intended that
his son and stepson take the proceeds of his insurance policy
only in a representative capacity, there would obviously be no
need for the additional language.

Where, on a fair construction of the entire will, the inten-
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tion of the testator is clearly manifested that the executor
should take personally, he may do so. This is particularly
true where the executor is a close blood relative of the tes-
tator.

95 C.J.S. Wills § 683. The only case we have found with facts
somewhat similar to the case at bar is Carter v. Hochman, 269
Cal. App. 2d 28, 74 Cal. Rptr. 669 (1969). There the decedent
executed a designation of beneficiary form naming Mrs. Hochman
as beneficiary. Under another heading entitled, ‘“Related to me as,”
the form showed, “administrator and executrix of my will.” The
appellate court affirmed the trial court’s finding that the dece-
dent intended for the beneficiary to take the proceeds in her own
right.

6] For the reasons stated the decision of the trial court
is affirmed.

RoBBINS and MAYFIELD, J]J., dissent.
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JouN B. ROBBINS, Judge, dissenting. I must respectfully dis-
sent from the majority’s decision which holds that the probate
judge correctly ruled that the proceeds of a life insurance policy
were properly payable to Joseph Slavik and Edward Bishop, indi-
vidually, and not as co-executors of the insured’s estate, notwith-
standing the fact that the insurance policy designated them ben-
eficiaries, as “co-executors.”
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The majority opinion appropriately cites the applicable law
that provisions in insurance policies as to beneficiaries are con-
strued in accordance with the rules pertaining to the construction
of wills, American Foundation Life Ins. Co. v. Wampler, 254 Ark.
983, 497 S.W.2d 656 (1973), and that a testamentary gift to an
executor, especially to an executor designated as such, vests in
him as a fiduciary and not personally, unless the intention of the
testator is plainly otherwise. 95 C.J.S. Wills § 683 (1957). My dis-
agreement with the majority in this case is that L do not believe
that there was proof that the intention of the decedent was plainly
otherwise. I believe the decedent clearly expressed his intent that
Joseph Slavik and Edward Bishop were to receive the insurance
proceeds as co-executors by designating them as such in the ben-
eficiary designation form.

The facts are not in dispute and no testimony was intro-
duced before the trial court. Counsel stipulated to the following
facts. Mike Slavik was the owner of a $15,000 life insurance pol-
icy. In 1979 he made the original beneficiary designation' which
listed his wife Mary as primary beneficiary, and his step-son
Edward Bishop, age 37, and son Joseph Slavik, age 28, as con-
tingent beneficiaries.

In April 1991 Mary died. Mr. Slavik signed a new benefi-
ciary designation form? on July 12, 1991, and executed a will on
July 22, 1991. On August 21, 1991, Mr. Slavik committed sui-
cide. On the basis of these facts, the probate judge found that:

[T]he only reasonable interpretation to the Court seems to
me to be that the co-executors of the estate was simply to
help to identify who these men were and not to designate
that it would go to the estate by those words.

I believe the trial court’s conclusion was clearly against the
preponderance of the evidence for several reasons. First, if it was
Mr. Slavik’s intention that the insurance proceeds be paid to
Joseph and Edward, personally, and not in their capacity as co-
executors, it was unnecessary that Mr. Slavik make a new bene-

'A copy of the form executed in 1979 is reproduced at the end of this dissenting
opinion.

A copy of the relevant portion of this form is reproduced at the end of the major-
ity opinion.
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ficiary designation. The designation which he made in 1979 pro-
vided that the proceeds would be payable to them, individually,
if Mary predeceased. While the majority opines that there is no
evidence that Mr. Slavik was doing anything more than merely
“updating” his insurance policy as the result of Mary’s death, I
suggest that there is likewise no evidence that he was doing any-
thing less than intentionally changing the capacity in which Joseph
and Edward were to receive the insurance proceeds.

Secondly, Mr. Slavik reflected his relationship to Edward
and Joseph in his 1979 beneficiary designation form as “step-
son” and “son,” respectively. He also set forth their respective
ages and addresses. This contrasts with the new designation form
which he signed on July 12, 1991, where he reflected his rela-
tionship to Joseph and Edward to be “co-executors of estate,”
and did not list their birth dates or ages, nor their addresses,
although the form provided space for this information. The address
given in this form for the beneficiaries is that of the decedent,
Mr. Slavik.

Finally, the trial court and the majority of this court rely
most heavily on the words following “co-executors of estate” in
holding that Mr. Slavik intended for the proceeds to pass to Joseph
and Edward as individuals. The 1991 designation contained this
provision following *‘co-executors of estate”:

or in the alternative the Estate of Insured, Rt. 4, Box 263,
Mtn. Home, AR 72653

The majority opinion states that if Mr. Slavik had wanted the
proceeds to go to Joseph and Edward in their representative capac-
ities, there would obviously be no need for this additional lan-
guage. However, an equally reasonable, and perhaps more logi-
cal, explanation for this language requires reference to Mr.
Slavik’s will. The fifth paragraph of the will provides:

EIFTH: I hereby appoint JOSEPH SLAVIK AND
EDWARD BISHOP as Co-Executors of this Will and
request that no bond be required of either of them in that
capacity. If either of them does not so act, I appoint first,
WILLIAM MICHAEL SLAVIK to act in his stead; then,
ROBERT SLAVIK, BONNIE A. TETTER, and DAVID
RICHARD SLAVIK, in succession. I request that no bond
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be required of any executor of this Will.

In this paragraph Mr. Slavik nominated Joseph and Edward as co-
executors. He further provided for alternate co-executors in the
event either Joseph or Edward would not or could not serve. The
order of succession of these alternates is set forth. Rather than
attempt to list the names of these four alternate co-executors in
the limited space provided in the beneficiary designation form,
Mr. Slavik simply listed his estate in the alternative. It is notable
that this “in the alternative” provision was not entered in the
space designated for contingent beneficiaries, but rather was
included in the space designated for the primary beneficiary.

The majority cites Carter v. Hochman, 269 Cal. App. 2d
28,74 Cal. Rptr. 667 (1969), as the only case it found with sim-
ilar facts, and notes that the appellate court affirmed the trial
court’s finding that the deceased insured intended for the bene-
ficiary to receive the insurance proceeds in her own right. The
designation in that case listed a Mrs. Hochman as beneficiary
and in the space under a heading entitled “Related to me as,” the
insured entered “administrator and executrix of my will.” A sig-
nificant distinction between that case and the case at bar is that
in Carter v. Hochman the beneficiary, Mrs. Hochman, was not
appointed either “administrator” or “executrix” of the insured’s
estate, nor was she nominated as such in the decedent’s will. In
the case at bar, Joseph and Edward were in fact nominated by Mr.
Slavik’s will and appointed by the probate court to serve as co-
executors.

For the foregoing reasons I believe the trial court was clearly
erroneous in its decision. T would reverse.

MAYFIELD, ., joins in this dissent.
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