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I. WORKERS' COMPENSATION - SECOND INJURY FUND - THREE BASIC 
REQUIREMENTS FOR LIABILITY. - The Arkansas Supreme Court has 
recognized that an impairment must pre-date the compensable work-
related injury by setting forth three basic requirements for Second 
Injury Fund liability: first, the employee must have suffered a com-
pensable injury at the present place of employment; second, prior 
to that injury the employee must have had a permanent partial dis-
ability or impairment; third, the disability or impairment must have 
combined with the recent compensable injury to produce the cur-
rent disability status. 

2. APPEAL & ERROR - OBJECTION MAY NOT BE MADE FOR THE FIRST 
TIME ON APPEAL. - The appellant could not object to a stipulation 
made before the Commission for the first time on appeal. 

3. WORKERS' COMPENSATION - COMMISSION MUST WEIGH MEDICAL EVI-
DENCE - CONFLICT RESOLUTION A QUESTION OF FACT FOR THE COM-
MISSION. - The Commission has the duty of weighing the medical 
evidence as it does any other evidence, and resolving any conflict 
is a question of fact for the Commission. 

4. WORKERS' COMPENSATION - DETERMINATION OF WHETHER THE 
EMPLOYEE SUFFERED A PREEXISTING IMPAIRMENT IN ADDITION TO ANY 
DISABILITY FROM THE WORK RELATED INJURY LEFT TO COMMISSION 
- COMMISSION'S DECISION SUPPORTED BY SUBSTANTIAL EVIDENCE. — 
Where the Commission found that the appellee did not suffer from 
a disability or impairment prior to November 1, 1988 and the evi-
dence presented showed that the appellee's diabetes was totally 
controlled by medication prior to his 1988 injury, and did not in 
any way affect his work, the Commission's decision was supported 
by substantial evidence; in addressing Second Injury Fund liabil-
ity, the determination of whether an employee suffered a preexist-
ing impairment in addition to any disability which resulted from a 
work-related injury is a factual one and is to be made by the Com-
mission. 

5. WORKERS' COMPENSATION - REVIEW OF DECISIONS ON APPEAL - 
FACTORS CONSIDERED. - On appeal of Workers' Compensation 
Commission decisions, the appellate court reviews the evidence
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and all reasonable inferences deducible therefrom in the light most 
favorable to the findings of the Commission; the Commission's 
decision must be upheld if it is supported by substantial evidence; 
if reasonable minds could have reached the Commission's conclu-
sion then it must be affirmed. 

6. WORKERS' COMPENSATION — NO DISABILITY FOUND TO EXIST PRIOR 
TO APPELLEE'S INJURY — COMMISSION'S FINDING THAT THE SECOND 
INJURY FUND HAD NO LIABILITY SUPPORTED BY SUBSTANTIAL EVI-
DENCE. — Where there was no evidence that the appellee's preex-
isting diabetes affected his ability to work prior to his admitted 
compensable injury on November 1, 1988, the Commission's con-
clusion that there was no Second Injury Fund liability was sup-
ported by substantial evidence. 

Appeal from the Arkansas Workers' Compensation Com-
mission; affirmed. 

Matthews, Sanders, Liles & Sayes, by: Gail 0. Matthews 
and Marci Talbot Liles, for appellants. 

Terry Pence, for appellees. 

JOHN B. ROBBINS, Judge. The Chamberlain Group (Cham-
berlain) appeals an order of the Arkansas Workers' Compensa-
tion Commission which found that the Second Injury Fund was 
not liable in this case. Appellant Chamberlain argues on appeal 
that the Second Injury Fund's liability should have been deter-
mined on the date Mr. Al Rios, Sr., appellee, became perma-
nently and totally disabled, rather than on the date of the actual 
injury. Chamberlain also contends that the Commission erred in 
holding that the Second Injury Fund had no liability under the 
facts of this case, challenging whether there was substantial evi-
dence to support its decision. We find no error and affirm. 

The parties in this case stipulated that an employee-employer 
relationship existed on November 1, 1988, and that Mr. Rios sus-
tained a compensable injury on that date. It was further stipu-
lated that Mr. Rios sustained a 20% impairment to the body as 
a whole resulting from that injury, and that he was permanently 
and totally disabled. Mr. Rios had two back surgeries as a result 
of his 1988 injury, one in 1989, and another in 1990. Evidence 
before the Commission also indicated that Mr. Rios had been 
diagnosed with diabetes approximately fifteen years earlier.
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Chamberlain contends that Rios' diabetes constituted an 
impairment and combined with his work-related injury to ren-
der him totally disabled. Consequently, Chamberlain argues, it 
should be liable only for 20% of Rios' disability benefits which 
are attributable to his 20% anatomical impairment, and the Sec-
ond Injury Fund is responsible for the balance. 

[1] The first issue raised by Chamberlain is that the pres-
ence of a preexisting impairment sufficient to trigger Second 
Injury Fund liability should be determined as of the date Mr. 
Rios became permanently and totally disabled, two and one-half 
years after the date of the actual injury. However, the applicable 
statute, Ark. Code Ann. § 11-9-525 (1987), requires the impair-
ment to predate the work-related injury by providing the fol-
lowing: 

(b)(1) Commencing January 1, 1981, all cases of per-
manent disability or impairment where there has been pre-
vious disability or impairment shall be compensated as 
herein provided. 

(3) If any employee who has a permanent partial dis-
ability or impairment, whether from compensable injury 
or otherwise, receives a subsequent compensable injury.. . 

(5) If the previous disability or impairment, whether from 
compensable injury or otherwise, and the last injury together 
result in permanent total disability, . . . 

(Emphasis added.) The Arkansas Supreme Court has also rec-
ognized in this context that an impairment must pre-date the com-
pensable work-related injury, by setting forth three basic require-
ments for Second Injury Fund liability: 

It is clear that liability of the Fund comes into question 
only after three hurdles have been overcome. First, the 
employee must have suffered a compensable injury at the 
present place of employment. Second, prior to that injury 
the employee must have had a permanent partial disabil-
ity or impairment. Third, the disability or impairment must 
have combined with the recent compensable injury to pro-
duce the current disability status.
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(Emphasis added.) Mid-State Constr. Co. v. Second Injury Fund, 
295 Ark. 1, 5, 746 S.W.2d 539, 541 (1988). 

[2] As pointed out above, the parties in this case stipu-
lated that Mr. Rios sustained his work-related injury on Novem-
ber 1, 1988. Chamberlain cannot object to a stipulation made 
before the Commission for the first time on appeal. Death & 
Perm. Total Disab. Fund v. Whirlpool, 39 Ark. App. 62, 837 
S.W.2d 293 (1992). 

[3, 4] In addressing Second Injury Fund liability, the deter-
mination of whether an employee suffered a preexisting impair-
ment in addition to any disability which resulted from a work-
related injury is a factual one and is to be made by the 
Commission. Both the Administrative Law Judge and the Com-
mission found that Mr. Rios did not suffer from a disability or 
impairment prior to November 1, 1988. The evidence presented 
showed Mr. Rios' diabetes was totally controlled by medication 
prior to his 1988 injury, and did not in any way affect his work. 
The Commission has the duty of weighing the medical evidence 
as it does any other evidence, and resolving any conflicts is a 
question of fact for the Commission. CDI Contractors v. McHale., 
41 Ark. App. 57, 848 S.W.2d 941 (1993). The Commission's 
decision on this issue is supported by substantial evidence. We 
find no merit in Chamberlain's first argument. 

[5] Chamberlain also argues on appeal that the Com-
mission erred in finding that the Second Injury Fund had no lia-
bility under the facts of this case, challenging whether there was 
substantial evidence to support its decision. On appeal of Work-
ers' Compensation CommiSsion decisions, this court reviews the 
evidence and all reasonable inferences deducible therefrom in 
the light most favorable to the findings of the Commission. 
Arkansas Highway & Transp. Dep't. v. McWilliams, 41 Ark. App. 
1, 846 S.W.2d 670 (1993). We must uphold the Commission's 
decision if it is supported by substantial evidence. Id. If reason-
able minds could have reached the Commission's conclusion then 
we must affirm. Id. 

In order for the Second Injury Fund to have liability the 
three prerequisites as set out above in Mid-State Constr. Co., 295 
Ark. 1(1988), must be met. Both the Administrative Law Judge
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and Commission found that Mr. Rios did not have a disability 
or impairment prior to his injury in 1988. As explained above, 
that decision is supported by substantial evidence. Therefore, 
Chamberlain has failed to meet the second requirement in Mid-
State, i.e., "prior to that injury the employee must have had a 
permanent partial disability or impairment." 

[6] The Commission found that Mr. Rios' diabetes did not 
affect his ability to work before his 1988 injury. Dr. Martin A. 
Koehn in a July 22, 1991, report stated: 

You have indicated that you felt Mr. Rios may be partially 
disabled on the basis of his diabetic condition. In my opin-
ion, as far as his work has been concerned, I feel that his 
diabetes and his diabetic peripheral neuropathy have not 
contributed to his disability. As you are probably aware, he 
has had diabetes for a number of years and has been able 
to work with it while undergoing treatment. He has now 
developed some peripheral neuropathy secondary to his 
diabetes, manifested by numbness and tingling and pares-
thesias in his feet and lower legs. This, however, has not 
affected his work or his disability. 

(Emphasis added.) As pointed out in the Administrative Law 
Judge's opinion which the Commission adopted, there was no 
evidence that Mr. Rios' preexisting diabetes affected his ability 
to work prior to his admitted compensable injury on November 
1, 1988. Although Dr. Fletcher gave a different opinion as to Mr. 
Rios' diabetes and its effect on him, the Commission has the 
duty of weighing the medical evidence, and if the evidence is 
conflicting, the resolution of the conflict is a question of fact for 
the-Commission. Mack v. Tyson Foods, Inc., 28 Ark. App. 229, 
771 S.W.2d 794 (1989). The Commission's conclusion that there 
is no Second Injury Fund liability is supported by substantial 
evidence. 

Affirmed. 

JENNINGS, C.J., and MAYFIELD, J.. agree.


