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1. AUTOMOBILE — DWI — SUFFICIENT EVIDENCE. — Where one neigh-
bor testified that he was awakened about 3:30 a.m. by a crash in
front of his house, that he saw appellant coming from the car, and
that appellant was alone; another neighbor testified that appellant
used her telephone and left, and that within the next 30 minutes she
called the sheriff because some boys were trying to break into the
car; and an officer testified that he was sent to the scene at around
3:30 a.m., that he could smell the odor of intoxicants about the
appellant, and that appellant said the car was his and that he had
been driving it, viewing the evidence in the light most favorable to
the state there was substantial evidence from which the trial court
could have found appellant guilty of driving while intoxicated.

2. WITNESSES — JURY NOT REQUIRED TO BELIEVE TESTIMONY OF CRIM-
INAL DEFENDANT. — Although appellant testified he was not intox-
icated at the time the accident happened, that the accident occurred
at approximately 12:00 or 12:30 a.m., and that he drank four or
five beers between the time of the accident and 4:20 a.m., the trier
of fact was not required to believe the testimony of the criminal
defendant, who was probably the person most interested in the out-
come of the proceeding.

3. CRIMINAL LAW — DWI — PROOF OF SECOND DWI OFFENSE. — When
the State utilizes a prior conviction to convict a defendant of a sec-
ond or subsequent DWI offense, the State must show that the offense
which resulted in the prior conviction occurred within three years
of the date of the second offense.

4. CRIMINAL LAW — WHEN AN OFFENSE OCCURS. — An offense occurs
when the criminal act is committed.
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5. CRIMINAL LAW — DWI — INSUFFICIENT EVIDENCE FIRST OFFENSE
WAS WITHIN THREE YEARS OF CURRENT OFFENSE. — Where, to con-
vict appellant of DWI, second offense, the previous offense had to
have occurred after October 27, 1987, but evidence only disclosed
a copy of a docket sheet stating the ticket number was 88-043360,
that the docket number was 88-103, that a plea of guilty was received
on 2-22-88, that the date of the charge was stated as “1/11/8,” and
that the date of first setting was stated as *“1/15/8,” there was insuf-
ficient evidence of the date of appellant’s first offense; even if the
ticket was written in 1988 and he was charged in 1988, it is not
known how soon after the offense the ticket was written or the
appellant was charged, so the date of appellant’s first offense, which
is an essential element of DWI, second offense, cannot be estab-
lished beyond a reasonable doubt, and it was error to find appel-
lant guilty of DWI, second offense.

6. CONSTITUTIONAL LAW — EVERY ELEMENT OF OFFENSE MUST BE PROVED
BEYOND A REASONABLE DOUBT. — The due process clause of the
fourteenth amendment to the United States Constitution requires the
prosecution to prove beyond a reasonable doubt every element of
the crime of which the defendant is charged.

Appeal from Woodruff Circuit Court; Harvey Yates, Judge;
affirmed in part, reversed and remanded in part.

Robert Meurer, for appellant.

Winston Bryant, Att’y Gen., by: J. Brent Standridge, Asst.
Att’y Gen., for appellee.

MELVIN MAYFIELD, Judge. Appellant David Wilson was tried
by the court without a jury and convicted of DWI, second offense.
He was sentenced to seven days in jail; a fine of $400.00 plus
costs; his driver’s license was suspended for one year; and he
was ordered to attend DWI school.

At trial, Billy Jones testified that on October 27, 1990, he
was in bed about 3:30 or 4:00 a.m. when he heard a crash in
front of his house. He got up, went to investigate, and saw appel-
lant alone crossing the road from the direction of a car.

Mary Jones testified that she was awakened that night by a
crash. She said she got out of bed, looked out the window, and
saw tail lights on a car that had gone across the ditch into a field
in front of her house. Mrs. Jones testified that they let the driver
come into their house to make a telephone call. Later a car came,
stopped by the vehicle in the field, blew the horn, and then turned
around and went toward Brinkley. A few minutes later, another
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vehicle came along and stopped. Mrs. Jones said that she then
heard a bump and a bang. She looked out; saw some people try-
ing to kick the windows out of the vehicle in the field; and she
called the Sheriff’s Office. Mrs. Jones testified that the boy who
was driving the car that went into the field was not there when
she called the sheriff and this could not have been more than 30
minutes after the boy had made his telephone call.

Tim Wheeler, who was a deputy sheriff on October 27, 1990,
testified he was sent to the accident scene and arrived there about
3:30 a.m. While he was trying to figure out who the vehicle
belonged to, appellant pulled up with some people and said it
was his car and that he had been driving. Officer Wheeler testi-
fied that he smelled the odor of intoxicants about appellant; that
he took him to the McCrory Police Department where a breath
test was administered at 4:28 a.m.; and that the test showed a
blood alcohol content of 0.11 percent.

The appellant testified he did not tell the officer that he was
driving, but only that the vehicle belonged to him. He said that
the accident happened about 12:00 or 12:30 a.m., and he was not
intoxicated at the time of the accident.

On appeal, the appellant argues the evidence was insuffi-
cient to support his conviction for DWI. Appellant contends the
State failed to prove he was intoxicated at the time he was dri-
ving, or in actual control of his vehicle, and that even though he
failed a breath test at 4:28 a.m., there is no evidence that he drank
anything until after the accident occurred.

In resolving the question of the sufficiency of the evidence
in a criminal case, we view the evidence in the light most favor-
able to the appellee and affirm if there is substantial evidence to
support the decision of the trier of fact. Ryan v. State, 30 Ark.
App. 196, 786 S.W.2d 835 (1990). Substantial evidence is that
which is of sufficient force and character that it will, with rea-
sonable certainty and precision, compel a conclusion one way or
the other, without resorting to speculation or conjecture. Williams
v. State, 298 Ark. 484,768 S.W.2d 539 (1989); Rvan, supra. The
fact that evidence is circumstantial does not render it insubstan-
tial. Small v. State, 5 Ark. App. 87, 632 S.W.2d 448 (1982).

[1]  Here, Billy Jones testified that he was awakened about
3:30 a.m. by a crash in front of his house; that he saw appellant
coming from the car; and that appellant was alone. Mary Jones
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testified that appellant used their telephone and left and that,
within the next 30 minutes, she called the sheriff because some
boys were trying to break into the car. Officer Wheeler testified
that he was sent to the scene at around 3:30 a.m.; that he could
smell the odor of intoxicants about the appellant; and that appel-
lant said the car was his and he had been driving it.

[2]  Although appellant testified he was not intoxicated at
the time the accident happened; that the accident occurred at approx-
imately 12:00 or 12:30 a.m.; and that he drank four or five beers
between the time of the accident and 4:20 a.m., the trier of fact is
not required to believe the testimony of a criminal defendant, who
is probably the person most interested in the outcome of the pro-
ceeding. Zones v. State, 287 Ark. 483, 702 S.W.2d 1 (1985).

Viewing the evidence in the light most favorable to the state
we think there is substantial evidence from which the trial court
could find appellant guilty of driving while intoxicated.

Appellant also argues that the trial court erred in finding
him guilty of DWI, second offense, because there was no evi-
dence that the prior offense had occurred within three years of
the present offense. Appellant contends that the date of his prior
offense was not on the docket sheet introduced into evidence,
but the trial court assumed the date of the offense was in 1988
because the docket sheet contained a 1988 docket number.

[3, 4] When the State utilizes a prior conviction to convict
a defendant of a second or subsequent DWI offense, the State
must show that the offense which resulted in the prior conviction
occurred within three years of the date of the second offense.
Rogers v. State, 293 Ark. 414, 738 S.W.2d 412 (1987). An offense
occurs when the criminal act is committed. Rogers, supra.

[5]1  Here, the accident giving rise to this case occurred on
October 27, 1990. Therefore, to convict appellant of DWI, second
offense, the previous offense must have occurred after October 27,
1987. The trial court admitted into evidence a copy of a docket sheet
of the Municipal Court of Craighead County. That sheet states that
the ticket number is 88-043360; that the docket number is 88-103;
and that a plea of guilty was received on 2-22-88. On this copy the
date of the charge is stated as “1/11/8” and the date of first set-
ting is stated as *“1/15/8” because, apparently, the docket sheet was
improperly copied and did not show the last number of the year.

[6] The State argues that because the docket sheet con-
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tains a notation that the ticket number was 88-043360, and because
other dates on the docket indicate that some aspects of the case
occurred in 1988, the trial court could have found that appel-
lant’s prior offense occurred in 1988. But the due process clause
of the fourteenth amendment to the United States Constitution
requires the prosecution to prove beyond a reasonable doubt every
element of the crime of which the defendant is charged. Norton
v. State, 271 Ark. 451, 609 S.W.2d 1 (1980). Here, we do not
believe that there is sufficient evidence of the date of appellant’s
first offense. Even if we assume that appellant’s ticket was writ-
ten in 1988 and that he was charged in 1988, we cannot know
how soon after the offense the ticket was written or the appel-
lant was charged. Thus, the date of appellant’s first offense, which
is an essential element of DWI, second offense, cannot be estab-
lished beyond a reasonable doubt; therefore, it was error to find
appellant guilty of DWI, second offense.

Because the State only proved, by sufficient evidence, that
appellant was guilty of DWI, first offense, double jeopardy con-
siderations, cf. Rogers, supra, require that we reverse and remand
this case to the trial court to resentence the appellant for that offense.

Affirmed in part; reversed and remanded in part.
JENNINGS, C.J., and ROBBINS, I., agree.




