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UNEMPLOYMENT COMPENSATION — MISCONDUCT IN CONNEC-
TION WITH THE WORK — TERM DEFINED. — ‘“Misconduct in
connection with the work” requires that misconduct must be
on account of wanton or willful disregard of the employer’s
rules and a disregard of the standard of behavior which the
employer has a right to expect.

UNEMPLOYMENT COMPENSATION — WHETHER ACTS ARE MIS-
CONDUCT IS FACT QUESTION FOR BoArD. — Whether the acts of
the employee are willful and wanton or merely result from
inefficiency, unsatisfactory conduct, or unintentional failure
of performance is a question of fact for the Board of Review.
APPEAL & ERROR — UNEMPLOYMENT COMPENSATION CASE —
STANDARD OF REVIEW. — On appeal, the Board’s findings are
conclusive if they are supporied by substantial evidence; the
appellate court cannot substitute its findings for those made
by the Board even though it might reach a different con-
clusion on the same evidence which was before the Board.
UNEMPLOYMENT COMPENSATION — ACTS OF EMPLOYEE NOT
WILLFUL OR WANTON. — Where the testimony is undisputed
that claimant’s interception of the envelope was both in-
advertent and coincidental and the Board could (and did)
reasonably infer from the evidence that claimant’s actions
were not willfully designed to relate confidential company
information to others, the evidence substantially supports the
Board’s findings that the claimant’s actions were uninten-
tional and not misconduct under existing Arkansas case law.

Appeal from Employment Security Board of Review;

affirmed.
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ToMm Grazg, Judge. This is an Employment Security
Division case in which the Appeal Tribunal and the Board
of Review held the claimant was entitled to benefits. The
employer appeals the Board’s determination, arguing that
the claimant is not entitled to benefits because he was
discharged for misconduct. We affirm.

The law establishing what constitutes “misconduct in
connection with the work’ is well settled. Recently, in
Dillaha Fruit Co. v. Everett, 9 Ark. App. 51, 652 S.W.2d 643
(1983), we said:

Arkansas case law requires that misconduct must be on
account of wanton or willful disregard of the em-
ployer’s rules and a disregard of the standard of
behavior which the employer has a right to expect.
Whether the acts of the employee are willful and
wanton or merely result from inefficiency, unsatis-
factory conduct, or unintentional failure of perform-
ance is a question of fact for the Board of Review. On
appeal, the Board’s findings are conclusive if they are
supported by substantial evidence. Stated in different
terms, this Court cannot substitute its findings for
those made by the Board even though we mightreach a
different conclusion on the same evidence which was
before the Board.

Id. at 52-53, 652 S.W.2d at 644 (citations omitted).

Here, the employer terminated claimant because he
breached a confidentiality. The narrow issue is whether the
breach was willful or unintentional. If claimant’s actions
were willful or wanton, he was not entitled to benefits; if his
qualitative conduct was neither willful nor wanton, he was
entitled to benefits. In viewing the evidence in the light most
favorable to the successful party (claimant), Dillaha Fruit
Co. v. Everett, supra, we believe the evidence substantially
supports the Board’s finding that the claimant’s actions
were unintentional and not misconduct under existing
Arkansas case law.
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The claimant was employed as one of three store clerks
whose duties included receiving packages or mail sent to the
company. After receiving items, the clerks forward the
packages or envelopes to the designated person or depart-
ment. The item precipitating the present controversy was a
large envelope delivered by Federal Express. No employee’s
ordepartment’s name appeared on the envelope; nor did the
air freight bill designate a specific addressee. The claimant
accepted and receipted the envelope, and according to the
company’s standard procedure, opened it to examine the
contents to determine where the envelope should be for-
warded. A co-worker, Richard McNear, asked claimant to
whom the papers inside the envelope were addressed, and
claimant replied, “It looks like it’s for Larry Detwiler.”” He
continued to leaf through the papers and saw more names,
including his own. After seeing his name, claimant said that
he guessed it was not for Larry Detwiler, and then he read the
words, ‘“Position eliminated,” and asked, ‘“Well, why is this
for me?”” After reading further, herelated the papers reflected
his position had been eliminated. He also discovered the
papers were intended for John Cressman, the company’s
Industrial Relations Manager. Claimant discussed the mat-
ter with McNear, subsequently placed the papers back into
the envelope and personally delivered the envelope to
Cressman’s secretary. Sometime prior to delivering the
papers to Cressman’s office, the claimant and his co-workers
discovered the envelope had been stamped ‘“‘confidential,”
but the stamp had been obscured by the bill of lading which
was placed over it. Later the same day, claimant was
terminated because he had revealed the contents of the
envelope to his co-workers.

The evidence before the Board clearly reflects that four
co-workers were within hearing range of where the claimant
was positioned when he received the envelope and read that
part of its contents indicating that he and some other
employees would be laid off. The testimony is undisputed
that claimant’s interception of the envelope was both
inadvertent and coincidental. The employer argues, how-
ever, that as soon as claimant read and discovered the
confidential nature of the papers, he should have re-inserted
the papers into the envelope and delivered it to his super-
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visor. The claimant counters, arguing that his supervisor
was not present at the time the incident occurred, and
claimant’s discussion of the matter with McNear was proper
and normal procedure in view of their supervisor’s absence.
He also testified that he was in shock and did not fully
understand the confidential nature of what he had read until
he wasdischarged later by his supervisor and Mr. Cressman.
In support of claimant’s version of what occurred, other
co-workers testified that they did not know if claimant, after
opening the envelope, was reading its contents to himself or
to another co-worker. Undisputedly, the claimant appeared
upset at the time. Claimant asserted that he did not
purposely discuss the matter with anyone except McNear.
From this evidence, the Board could (and did) reasonably
infer claimant’s actions were not willfully designed to relate
confidential company information to others. Such a factual
inference was a proper one for the Board to make, and even
though we may have found otherwise, we cannot say the
decision reached by the Board was not supported by sub-
stantial evidence.

In conclusion, we note the employer’s reliance on two
Pennsylvania cases wherein unemployment benefits were
denied because the claimants breached their employers’ trust
and confidentiality. See Petery v. Unemployment Com-
pensation Board of Review, 42 Pa. Commw. 464, 400 A.2d
1372 (1979); and Parsons v. Unemployment Compensation
Board of Review, 50 Pa. Commw. 378, 397 A.2d 842 (1979).
Neither Petery nor Parsons is applicable to the facts here. In
both Pennsylvania cases, the claimants held management-
level positions and had access to (or were given) confidential
information. In Petery, the claimant disclosed such infor-
mation in direct contravention to her supervisor’s mandate
not to do so.! In Parsons, the claimant pirated payroll
information and stealthily divulged it to others. These cases

IAgrico Chemical Company argues claimant violated an earlier
agreement he signed entitled “Employee Invention and Confidential
Agreement.” The substance of this agreement appears to cover inven-
tions, improvements and discoveries. However, assuming arguendo the
agreement covered the information divulged here, such a conclusion does
not in itself require a finding claimant willfully or wantonly divulged the
information. Thus, either the Board found the agreement was notrelevant



in no significant manner compare with or control the
situation posed at bar. '

Affirmed.

CooprEeR and CLONINGER, JJ., agree.




