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1. CRIMINAL PROCEDURE — EXPRESS STATEMENT OF WAIVER OF
RIGHTS SUFFICIENT TO PROVE VALIDITY OF WAIVER. — An
express written or oral statement of waiver of the right to
remain silent or of the right to counsel is usually strong proof
of the validity of that waiver.

2. EVIDENCE — TRIAL COURT DECIDES WEIGHT AND CREDIBILITY OF
TESTIMONY. — When evidence is in conflict, it is for the trial
court to determine the weight and credibility to be given the
testimony.

3. CRIMINAL PROCEDURE — UNDER CIRCUMSTANCES WAIVER OF
RIGHTS FOUND VALID. — Although the police officers never
directly rebutted appellant’s claim that the officers continued
to question him after he requested an attorney, where the
officers testified that appellant’s statement was voluntary,
appellant signed a wriiten waiver of his righis, appellant
admitted that he had signed the rights form after he read and
understood it and appellant admitted that the statement was
voluntary and not the result of any threats or promises, the
trial court’s finding of voluntariness is not clearly against the
preponderance of the evidence or clearly erroneous.

Appeal from Pulaski Circuit Court, Fourth Division;
Harlan Weber, Judge; affirmed.

William R. Simpson, Jr., Public Defender, by: Jerome
T. Kearney, Deputy Public Defender, for appellant.

Steve Clark, Atty. Gen., by: Theodore Holder, Asst.
Auty. Gen., for appellee.

ToMm GLAzE, Judge. On conviction for burglary and
theft of property, the appellant was sentenced to twelve and
six years respectively. His only argument for reversal is that
his confession should not have been introduced into
evidence.
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Sometime prior to 10:30 A.M. on January 22, 1982,
appellant was picked up for questioning regarding a
burglary and theft. At about 10:45 A.M. the same day, he was
read his rights and advised of the charges of which he was
suspected. At 12:25 P.M., he signed a statement admitting
his involvement in the crimes, and he was officially arrested
at 1:15 P.M. The crux of appellant’s argument on appeal is
thatalthough herequested counsel, the officers continued to
interrogate him in violation of the Fifth Amendment as
interpreted by the United States Supreme Court in Edwards
v. Arizona, 451 U.S. 477 (1981). At the suppression hearing,
the officers testified that appellant voluntarily gave a
statement, but they never specifically contradicted appel -
lant’s claim that during the questioning and before giving a
statement, he had requested an attorney and was never
allowed one.

While appellant is correct that the State did not recall
the officers as witnesses to rebut appellant’s claim that he
requested an attorney, it is also true that he signed a rights
form which clearly reflected that he could remain silent and
talk toan attorney before giving a statement. As was noted by
the Supreme Courtin North Carolina v. Butler, 441 U.S. 369
(1979), an express written or oral statement of waiver of the
right to remain silent or of the right to counsel is usually
strong proof of the validity of that waiver. Here, appellant
admitted that he signed the rights form, that he was a high
school graduate who could read and write and that he read
and understood the form before he signed it. The statement
he later gave and signed also acknowledged that his rights
had been read and explained to him and that his statement
was voluntary and not the result of any threats or promises.

In sum, the police officers’ testimonies and appellant’s
explicit waiver of rights tend to show appellant’s rights were
preserved and his statement was given voluntarily. When
evidence is in conflict, it is for the trial court to determine the
weight and credibility to be given the testimony. Profit v.
State, 6 Ark. App. 51, 637 S.W.2d 620 (1982).

We believe the trial court’s finding of voluntariness is
not clearly against the preponderance of the evidence or



clearly erroneous. Accordingly, we will not set it aside.
Profit v. State, supra.

We affirm.
Affirmed.

Cooprer and CLONINGER, J]J., agree.




