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1. CRIMINAL PROCEDURE — IN-COURT IDENTIFICATION DID NOT
HAVE TO BE STRICKEN UNDER ‘‘FRUIT OF POISONOUS TREE”
DOCTRINE. — Where the robbery victims were present at trial to
testify and to identify the defendant and their presence was not
alleged to be the result of any Fourth Amendment violation,
the victims had the ability to identify the defendant at trial
based upon their independent recollections of the events
which occurred on the day of the robbery, and the defendant
was physically present in the courtroom for the victims to
observe and compare his appearance with that of their
assailant, the trial court did not err by not striking the victims’
in-court identification under the “fruit of the poisonous tree”
doctrine.
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2. CRIMINAL PROCEDURE — ILLEGALLY OBTAINED EVIDENCE MUST
BE EXCLUDED — REMEDY DOES NOT EXTEND TO BAR PROSECUTION
ALTOGETHER. — Although illegally obtained evidence must be
excluded from trial, the remedy does not extend to barring the
prosecution altogether.

3. CRIMINAL PROCEDURE — TOTALITY OF CIRCUMSTANCES MUST BE
VIEWED TO DETERMINE RELIABILITY OF IDENTIFICATION TESTI-
MONY. — The inherent unreliability of identification testi-
mony necessitates viewing “the totality of the circumstances”
to ascertain whether such identification is reliable.

4. CRIMINAL PROCEDURE — FACTORS TO USE IN EVALUATION OF
IDENTIFICATION TESTIMONY. — These factors should be con-
sidered in evaluating challenged identification testimony:
(1) the witness’s opportunity to observe the person at the time
of the crime, (2) the witness’s degree of attention, (3) the
accuracy of the witness’s prior description of the person, (4) the
level of certainty demonstrated by the witness at confronta-
tion, and (5) the length of time between the crime and
confrontation.

5. CRIMINAL PROCEDURE — UNDER CIRCUMSTANCES THE DECISION
OF COURT TO ALLOW IDENTIFICATION TESTIMONY IS NOT CLEARLY
ERRONEOUS. — Where both witnesses had fifteen to twenty
minutes to observe the defendant in the daylight hours at the
time of the crime, neither witness’s description was shown to
be inaccurate, neither witness misidentified anyone, both
victims expressed certainty that the defendant committed the
crime at all steps of the identification procedures, each victim
testified that his or her in-court identification was based upon
what occurred at the store on the day of the crime, and the
victims never wavered in their certainty about the defendant’s
identity, the pre-trial procedures were not so unnecessarily
suggestive that they violated the defendant’s due process
rights.

Appeal from Pulaski Circuit Court, First Division;
Floyd ]J. Lofton, Judge; affirmed.

William R. Simpson, Jr., Public Defender, by: Carolyn
P. Baker, Deputy Public Defender, for appellant.

Steve Clark, Atty. Gen., by: Leslie M. Powell, Asst. Atty.
Gen., for appellee.

Tom Graze, Judge. The defendant was charged by
information on September 17, 1982, with aggravated rob-
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bery in violation of Ark. Stat. Ann. § 41-2102 (Supp. 1981).
The State alleged that on August 5, 1982, the defendant,
armed with a knife and in the commission of a theft,
threatened Dave Cullum, owner of the High Street Discount
Store. Before trial, defendant properly moved to suppress all
identifications made of him by the two witnesses, arguing
essentially the same points to the trial court that he argues
on appeal. Defendant was tried by the court on October 19,
found guilty as charged, and sentenced to thirty years in the
Arkansas Department of Correction. On appeal, defendant
alleges two errors in connection with the in-court identifi-
cations made by the two witnesses. Defendant contends the
identifications were inadmissible: (1) as the product of an
illegal search of defendant’s automobile, and (2) as a result of
overly suggestive pre-trial procedures. After a careful con-
sideration of defendant’s contentions, we affirm.

The two witnesses were working in their store on
August 5, 1982, when a man entered and began selecting
men’s and women’s clothing. One owner, Dave Cullum,
assisted the man for fifteen to twenty minutes. Cullum’s
sister and co-owner of the store, Ms. Taylor, observed the
man from the office of the store, where she was working at
the time. In addition, she observed him when he pulled a
knife, scuffled with her brother and ordered her to give him
money and to sack up the merchandise he had selected. After
the man left the store and the owners notified the police that
therobbery had occurred, Ms. Taylor took her brother to the
hospital for treatment of a knife wound he had received to
his hand.

_ About two hours after the robbery, Bob Spurgers called

the police to report that a car was parked in an employee
space on a lot between his and the robbery victims’ stores.
The police entered the unlocked car and found defendant’s
driver’s license in a tape case. Spurgers phoned Cullum’s
home and requested that he and Ms. Taylor return to the
store to view the picture on the driver’s license. From the
driver’s license photo, both Cullum and Taylor identified
the defendant as the man who had robbed them earlier that
afternoon. On August 26, the two witnesses viewed a line-up
of five or six men, from which each selected the defendant as
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the robber. The final identification was made October 19 at

trial, when both Cullum and Taylor again identified the

defendant as the robber.

Thedefendant’s first argument on appeal focuses on the
police entry into his parked car on the afternoon of the
robbery. The defendant claims that his car was parked on
that lot because he had car irouble, so he lefi his car and
walked to a relative’s house, where he spent the rest of the
afternoon and night. Two witnesses testified for the defense
in support of that alibi. Defendant claims that he never
would have been connected with the crime had his car not
been parked on the lot and had the police not entered it
illegally and obtained his driver’s license. He argues that in
entering his car without a warrant and with neither exigent
circumstances nor probable cause to enter and search
without a warrant, the police violated his Fourth Amend-
ment rights to be free of unreasonable searches and seizures.
He argues that because the initial entry into his parked car
was illegal, all fruits obtained from the entry, i.e., the
driver’s license and all subsequent identifications of him
which resulted, were inadmissible under the “fruit of the
poisonous tree’” doctrine. Wong Sun v. United States, 371
U.S. 471 (1963).

When the defendant moved before trial to suppress all
products of the allegedly illegal search of his car, the trial
court granted that motion, pointing out that the question
was “‘moot’’ because the State did not intend to introduce
into evidence anything that was seized from the car. Defend-
ant contends, however, that the infringement of his consti-
tutional rights occurred in permitting the State to use the
“fruits” of the illegal search to further the identification of
him. He maintains that the initial identification and each
subsequent identification were tainted fruits of the illegal
- search. We find, as did the trial court, that United States v.
Crews, 445 U.S. 463 (1980), is dispositive of this issue.

In Crews, the police picked up a suspected robber on a
pretext in order to obtain a photograph of him to show o
robbery victims. The photo was included in a photo array,
from which each victim identified the defendant as her
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assailant. Next, each victim identified the defendant in a
court-ordered line-up. Last, each victim identified the
defendant at trial. The defendant was convicted. The
District of Columbia Court of Appeals reversed, the con-
viction, finding that the in-court identification testimony
should have been excluded as a product of a violation of the
defendant’s Fourth Amendment rights. The United States
Supreme Court reversed and held that the victims’ in-court
identifications of the defendant were admissible because
both (1) the police’s knowledge of defendant’s identity, and
(2) the victims’ independent recollections of him antedated
the admittedly unlawful arrest and were therefore untainted
by the constitutional violation.

The Court in Crews used the following analysis in
determining the admissibility of the in-court identification
in light of the illegality of defendant’s arrest which resulted
in the police’s obtaining a photo of defendant to show to
victims:

A victim’s in-court identification of the accused has
three distinct elements. First, the victim is present at
trial to testify as to what transpired between her and the
offender, and to identify the defendant as the culprit.
Second, the victim possesses knowledge of and the
ability to reconstruct the prior criminal occurrence and
to identify the defendant from her observations of him
at the time of the crime. And third, the defendantis also
physically present in the courtroom, so that the victim
can observe him and compare his appearance to that of
the offender. In the present case, it is our conclusion
that none of these three elements “has been come at by
exploitation” of the violation of the defendant’s Fourth
Amendment rights. Wong Sun, supra, at 488, 9 L.Ed.
441, 83 S. Ct. 407.

Id. at471.

We have applied the above three elements to the facts
here to determine whether the in-court identifications made
by the two witnesses must be stricken under the “fruit of the
poisonous tree’’ doctrine of Wong Sun.
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First, the robbery victims were present at trial to testify
and to identify the defendant. No police action was alleged
in securing their presence. The identity of the victims was
known prior to any police misconduct; their presence in
court is not alleged to be the result of any Fourth Amend-
ment violation.

Second, the victims
defendant at trial based upon their independent recollec-
tions of the events which occurred on the day of the robbery.
The defendant contends that Crews does not apply because
in Crews the witnesses gave excellent descriptions of their
assailant whereas here the victims gave only the approx-
imate age, height and weight of the defendant prior to
identifying his driver’s license photo, and that “‘[t]heir
description of the assailant would have fit thousands of
black males in the area.” However, the facts support the
witnesses’ ability to identify the defendant independently of
the intervening identification of the driver’s license photo.
The robber remained in the store for fifteen to twenty
minutes prior to the robbery itself. Mr. Cullum had oppor-
tunity to observe his assailant at close range while he moved
throughout the store making his selections and when
Cullum totalled prices just prior to their scuffle. Ms. Taylor
testified that she was cognizant of the man’s presence as she
moved between the office and the store itself to assist other
customers. In addition, Ms. Taylor observed the robber at
close range at the time he identified his intentions and began
making demands for money and scuffling with Mr. Cullum.
Lastly, although the police report indicated that she gavea
general description of the assailant, Mr. Taylor testified at
trial that she had described the man further as having “‘a
light complexion, a slim face, and his hair in braids.” We
find the length of time the victims had to observe their
assailant and the conditions of that period of observation
persuasive. See Thornev. State, 274 Ark. 102,622 S.W.2d 178
(1981).

had ¢ y inc

Third, the defendant was physically present in the
courtroom for the victims to observe him and to compare his
appearance with that of their assailant. Although the Court
in Crews found it unnecessary to decide “[w]hether re-
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spondent’s person should be considered evidence, and
therefore a possible ‘fruit’ of police misconduct,” the Court
did find that “the illegality of his detention cannot deprive
the Government of the opportunity to prove his guilt
through the introduction of evidence wholly untainted by
the police misconduct.” Crews at 475. The Court pointed
out that although illegally obtained evidence must be
excluded from trial, the remedy does not extend to barring
the prosecution altogether. Id. at 474, n.20.

The defendant’s second point for reversal is that his due
process rights were violated because identifications made by
the victims were tainted by suggestive pre-trial procedures,
in this case, the showing of the driver’s license photo and the
line-up. Defendant correctly points out that the inherent
unreliability of identification testimony necessitates view-
ing ‘“‘the totality of the circumstances” to ascertain whether
such identification is reliable. Manson v. Brathwaite, 432
U.S. 98 (1977); Fountain v. State, 273 Ark. 457, 620 S.W.2d
936 (1981). See also Stovall v. Denno, 388 U.S. 293 (1967). In
Manson v. Brathwaite, the Supreme Court set out factors to
be considered in evaluating challenged identification tes-
timony: (1) the witness’s opportunity to observe the person
at the time of the crime, (2) the witness’s degree of attention,
(8) the accuracy of the witness’s prior description of the
person, (4) the level of certainty demonstrated by the witness
at confrontation, and (5) the length of time between the
crime and confrontation. Manson v. Brathwaite at 114; Nezl
v. Biggers, 409 U.S. 188, 199 (1972).

Defendant contends that the pre-trial identification
procedures in this case were so suggestive that they created a
substantial possibility of irreparable misidentification. He
points to the time between the crime and (1) the viewing of
the driver’s license photo (two hours) and (2) the line-up
(twenty-one days). In addition, he contends that the descrip-
tions given by the witnesses were so general that they were
almost worthless.

Viewing the totality of the circumstances in light of the
factors set out by the Supreme Court, we find that the
decision of the trial court is not clearly erroneous. Both



witnesses had fifteen to twenty minutes to observe the
defendant in the daylight hours at the time of the crime.
Neither witness’s description was shown to be inaccurate;
neither witness misidentified anyone. Both victims ex-
pressed certainty that the defendant committed the crime at
all three steps of the identification procedures: when view-
ing the driver’s license photo, the line-up and the in-court
identification. At trial, each victim testified that his or her
in-court identification was based upon what occurred at the
store on the day of the crime. At all stages, the victims never
wavered in their certainty about the defendant’s identity. See
Kaestel v. State, 274 Ark. 550, 626 S.W.2d 940 (1982). We find
that the pre-trial procedures were not so unnecessarily
suggestive that they violated the defendant’s due process
rights.

We affirm.

Affirmed.




