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1. APPEAL & ERROR — INDEPENDENT DETERMINATION OF VOLUN-
TARINESS OF CONFESSION MADE ON REVIEW. — Whenever the
voluntariness of a confession is disputed on constitutional
grounds the appellate court makes its own determination of
whether the statement was freely and voluntarily given by
reviewing the totality of the circumstances surrounding the
making of the statement, and the findings of the trial court in
ruling the statementadmissible will not be set aside unless the
appellate court can say that the trial court’s ruling was clearly

erroneous.
2. CRIMINAL PROCEDURE — TEST TO DETERMINE IF ACCUSED’S
INTOXICATED STATE IMPAIRS VALIDITY OF CONFESSION. — The

fact that an accused has been drinking at the time of his
confession does not in and of itself invalidate his incriminat-
ing statement subsequently given; the test is whether he had
sufficient mental capacity at the time he waived his constitu-
tional rights to know what he was doing and voluntarily did
it.

3. EVIDENCE — TRIAL COURT MUST DETERMINE CREDIBILITY OF
wITNESSES. — It is for the trial court to determine the
credibility of the witnesses and it is not required to give the
appellant’s testimony greater weight than that of the police
officer.

4, CRIMINAL PROCEDURE — ALTHOUGH FIRST CONFESSION WAS

INVOLUNTARY ACCUSED MAY LATER MAKE A VOLUNTARY CONFES-
S1ON. — One who makes a confession which is involuntary on
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constitutional grounds is not perpetually disabled from
making a voluntary one after the conditions of abuse have
been effectively removed; whether the abuse and its continued
effect upon the voluntariness of a subsequent confession have
been removed is to be determined by a conclusion as to
whether at the time the second staetment was made the
accused was fully informed and had that mental freedom to
confess or deny his participation in the crime.

CRIMINAL PROCEDURE — JUDGE'S CONCLUSION OF VOLUNTARI-
NESS MUST BE CLEARLY STATED. — A judge’s conclusion that a
confession is voluntary must appear from the record with
unmistakable clarity.

CRIMINAL LAW — DEFENSE OF VOLUNTARY INTOXICATION. —
While involuntary intoxication remains a defense to crimes in
which an element is that the act be done knowingly and
purposely, the defendant has the burden of proving that
defense by a preponderance of the evidence.

JURY INSTRUCTIONS — PARTY CANNOT COMPLAIN OF TRIAL
COURT’S REFUSAL TO GIVE AN INSTRUCTION THAT IS ONLY
PARTIALLY CORRECT. — The party may not complain of the
refusal of the trial court to give an instruction which is only
partly correct as it is his duty to submit a wholly correct
instruction.

JURY INSTRUCTIONS — IF THERE IS NO EVIDENCE TO INDICATE A
DEFENSE 1S AVAILABLE, THE JURY INSTRUCTION NEED NOT BE
GIVEN. — Where there was no evidence from which the jury
might have found that the defendant was intoxicated tosuch a
degree as to be unable to form the requisite intent to commit
the crime at the time it was committed, it was not error for the
trial court to refuse to give an instruction on the defense of
voluntary intoxication.

JURY INSTRUCTIONS — NO PREJUDICE TO DEFENDANT UNDER THE
CIRCUMSTANCES. — There is no prejudice to the defendant
resulting from the failure of the trial court to instruct the jury
on a defense to first degree murder when the jury only found
him guilty of a lesser included offense, and no other in-
struction on self-defense as to any lesser included offense was
offered.

APPEAL & ERROR — NO APPELLATE REVIEW OF MATTERS OUTSIDE
THE RECORD. — The appellate court will not review matters
that are not covered in the record.

Appeal from Hot Spring Circuit Court; John W. Cole,

Judge; affirmed.
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GEORGE K. CraAcrarT, Judge. Wilbert johnson was
charged with first degree murder. He was found guilty of
second degree murder and sentenced to a term of 20 years
imprisonment. The homicide resulted from wounds to the
victim’s neck, proved and admitted to have been inflicted by
the appellant. He appeals from that judgment, advancing
four points of error. We find no merit in any of them and
affirm the conviction.

After the homicide the appellant left the scene, but
within an hour he called a police officer in whom he had
confidence and offered to turn himself in. After he was taken
into custody he was read his Miranda rights, acknowledged
that he understood them, signed a waiver and gave a
statement describing the circumstances under which the
homicide occurred. The appellant first contends that his §
pre-trial statement was improperly received. At a Denno
hearing he testified that he did remember the officer’s
reading him his rights but he was so intoxicated and sleepy
that he did not fully comprehend. The officers, on the other
hand, testified that before questioning, appellant was fully
advised of his Miranda rights, stated that he understood
them and freely executed a written waiver. The officers
stated that although the appellant had been drinking, he
was not so intoxicated that he did not know what he was
doing and was responsive to all questions propounded to
him.

Because it was known that he had been drinking he was
given a chemical breath analysis which registered 0.19
percent. A reading of 0.10 is the point at which a presump-
tion of being under the influence of intoxicating liquor
arises under our motor vehicle laws. Ark. Stat. Ann. § 75-
1031.1 (3) (Repl. 1979). One of the officers testified that
because the appellant had been drinking he discussed this
matter with the prosecuting attorney. As a result of that
discussion he returned the following day when the appellant

e —————————
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was completely sober and again informed him of his
Miranda rights and obtained a reaffirmance of all of the
contents of his statement given the evening before. Several of
the officers participated in the investigation and inter-
rogation of the appellant. All of them agreed that while it
was obvious that he had been drinking and was under the
influence of alcohol, he was not so incapacitated that he was
unaware of what he was doing or saying. To the contrary
they all testified that he was fully capable of understanding
and aware of what he was saying and doing.

Whenever the voluntariness of confession is disputed
on constitutional grounds this court makes its own deter-
mination of whether the statement was freely and volun-
tarily given. This independent determination is based on a
review of the totality of the circumstances surrounding the
making of the statement, and the findings of the trial court
in ruling the statement admissible will not be set aside
unless this court can say that its ruling was clearly
erroneous. Sumlin v. State, 266 Ark. 709, 587 S.W.2d 571
(1979); Chambers v. State, 275 Ark. 177, 628 S.W.2d 306
(1982).

The fact that an accused has been drinking at the time of
his confession does not in and of itself invalidate his
incriminating statement subsequently given. The test is
whether he had sufficient mental capacity at the time he
waived his constitutional rights to know what he was doing
and voluntarily did it. Kennedy v. State, 255 Ark. 163, 499
S.W.2d 842 (1978). It is for the trial court to determine the
credibility of the witnesses and it is not required to give the
appellant’s testimony greater weight than that of the police
officers. Hunes v. State, 274 Ark. 268, 623 S.W.2d 835 (1981);
Havyes v. State, 274 Ark. 440, 625 S.W.2d 498 (1981). We
cannot say that the trial court’s finding that the waiver of
constitutional rights was freely and voluntarily executed
was clearly erroneous.

Even if we assume that the statement given by the
appellant on the night of his arrest was constitutionally
infirm due to intoxication, it does not follow that his
reaffirmation of that statement twenty-four hours later was
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deficient as a matter of law. One who makes a confession
which 1s involuntary on constitutional grounds is not
perpetually disabled from making a voluntary one after the
conditions of abuse have been effectively removed. Whether
the abuse and its continued effect upon the voluntariness of
a subsequent confession have been removed is to be deter-
mined by a conclusion as to whether at the time the second
statement was made the accused was fully informed and had
that mental freedom to confess or deny his participation in
the crime. Matthews v. State, 261 Ark. 532, 549 S.W.2d 492
(1977); Woodard v. State, 261 Ark. 895, 553 S.W.2d 259
(1977).

At the time appellant reaffirmed his initial statement he
was ‘‘cold sober.” The officers testified that they again fully
informed him of all of his constitutional rights and that he
understood them. They testified that he thereafter freely and
voluntarily made the same statement he had made twenty-
four hours earlier. The court could find that any infirmity
which might have existed from intoxication was clearly
removed.

For the foregoing reasons we find that the trial court did
not err in admitting the written statement.

The appellant next contends that the trial court never
expressly ruled that the statement was made voluntarily. He
contends that this violates a requirement that a judge’s
conclusion that a confession is voluntary must appear from
the record with unmistakable clarity as required in Harrisv.
State, 271 Ark. 568, 609 S.W.2d 48 (1980). While not
abstracted by appellant, the appellee points out to us and the
record does reflect that at the conclusion of the Denno
hearing the court stated “The motion is denied. The
statement is held to be voluntary and admissible, both of
them.”

The appellant next contends that the trial courterred in
refusing to give his proffered instruction on voluntary
intoxication as a defense. We find no merit to this con-
tention for several reasons.
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The appellant has not set out in his abstract the other
instructions which the court did give. The State argues that
under these circumstances the appellate court assumes that
the jury was properly instructed. Ellis v. State, 267 Ark. 690,
590 S.W.2d 309 (Ark. App. 1979); Moser v. State, 262 Ark.
329, 557 S.W.2d 385 (1977).

Furthermore Ellis points out that while voluntary
intoxication remains a defense to crimes in which an
element is that the act be done knowingly and purposely, the
defendant has the burden of proving that defense by a
“preponderance of the evidence.” In Ellis the instruction
which the court held to be defective contained no provision
on the burden of proof and was not specifically directed to
whether the required degree of intoxication existed at the
time the crime was committed. In the case under review,
while the instruction did recite the proper burden of proof, it
did not define “preponderance of the evidence.” The party
may not complain of the refusal of the trial court to give an
instruction which is only partly correct as it is his duty to
submit a wholly correct instruction. Jackson v. State, 92 Ark.
71, 122 S.W. 101 (1909).

We find no error in the trial court’s refusal to give the
instruction for still another compelling reason. While there
was evidence that appellant had been drinking and that he
was intoxicated when arrested an hour or more after the inci-
dent, there was no evidence from which a jury might find that
he was intoxicated to such a degree as to be unable to form the
requisite intent to commit the crime at the time it was com-
mitted. Bailey v. State, 263 Ark. 470, 565 S.W.2d 603 (1978).

The appellant next contends that the trial courterred in
refusing to give his proffered instruction on justification or
“self-defense.” This instruction would have told the jury
that if appellant reasonably believed that the deceased was
about to commit a felony with force or violence or was about
to use unlawful and deadly force he would be authorized to
use such force as was reasonably necessary. That instruction
also contained the following conclusion:
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Wilbert Johnson, in asserting this defense, is required
only to raise a reasonable doubt in your minds.
Consequently if you believe that this defense has been
shown to exist, or if the evidence leaves you with a
reasonable doubt as to his guilt of murder in the first
degree then you must find him not guilty.

The State argues that the instruction was defective in several
respects. However, assuming that the instruction was a
proper one, we find no prejudice to have resulted from the
failure of the court to give it. This instruction was offered
only as a defense to the crime of first degree murder. The jury
did not find him guilty of that offense. Its verdict found him
guilty of a lesser included offense of second degree murder
and fixed his punishment accordingly. No other instruction
on self-defense as to any lesser included offense was offered.

The appellant finally contends that the trial court erred
in making remarks about the probationary system to a
member of the jury out of the presence of the other members
of the panel while it was in deliberation. We do not address
reference to such a statement is contained in a motion fora
new trial in which it was alleged that the court misinformed
the jury as to their sentencing responsibility when he
informed them that parole cannot be considered in sen-
tencing. Absent anything in the record before us regarding
any conversations which might have taken place between
the court and member of the panel, we can make no
determination that the court did not properly overrule the
motion for new trial.

Affirmed.

GLAZE, J., dissents.




