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1. APPEAL & ERROR -~ EVIDENCE REVIEWED IN LIGHT MOST FAVOR-
ABLE TO APPELLEE — CASE AFFIRMED IF SUPPORTED BY SUBSTAN-
TIAL EVIDENCE. — On appeal the evidence is reviewed in the
light most favorable to the appellee and affirmed if there is
substantial evidence to support the verdict.

2. EVIDENCE — SUBSTANTIAL EVIDENCE. — Substantial evidence

means that the jury could have reached its conclusion without

having to resort to speculation or conjecture; the fact that
evidence is circumstantial does not render it insubstantial.

EVIDENCE — CIRCUMSTANTIAL EVIDENCE. — In order for cir-

cumstantial evidence to be sufficient to support a finding of

guiltin a criminal case, it must exclude every other reasonable
hypothesis consistent with innocence.

4. CRIMINAL LAW — MURDER — INSUFFICIENT EVIDENCE. — Where
the evidence shows thatappellant was pregnant butdeniedit,
and she had 2 baby but concealed that fact from others, it does
not logically lead to the conclusion that appellant murdered
the baby under circumstances designed to conceal its birth;
such a conclusion is clearly speculative.

5. APPEAL & ERROR — CONVICTION MUST BE REVERSED WHEN JURY
LEFT ONLY TO SPECULATION AND CONJECTURE. — It is the duty of
the appellate court to set aside a judgment based upon
evidence that left the fact finder only to speculation and
conjecture in choosing between two equally reasonable con-
clusions and merely gave rise to a suspicion of guilt.

(£

Appeal from Desha Circuit Court, Arkansas City Dis-
trict; Paul K. Roberts, Judge; reversed and dismissed.

M. J. Probst, P.A., by: M. ]J. Probst, for appellant.

Steve Clark, Awy. Gen., by: Victra L. Fewell, Asst. Atty.
Gen., for appellee.

Tom GLazg, Judge. Appellant was convicted of second
degree murder and sentenced to three years imprisonment.
She raises two issues on appeal: (1) that the trial court exred
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in admitting into evidence the testimony of two doctors who
performed physical examinations on her, and (2) that the
court erred in denying her motion for a directed verdict of
acquittal because there was insufficient evidence to sustaina
conviction. We need not decide appellant’s first argument
because even when we consider the doctors’ testimonies, the
State’s evidence fails to show appellant committed murder.

On appeal we review the evidence in the light most
favorable to the appellee and affirm if there is substantial
evidence. Substantial evidence means that the jury could
have reached its conclusion without having to resort to
speculation and conjecture. The fact that evidence is cir-
cumstantial does not render it insubstantial. Wrather v.
State, 1 Ark. App. 155,613 S.W.2d 601 (1981). But in order for
circumstantial evidence to be sufficient to support a finding
of guilt in a criminal case, it must exclude every other
reasonable hypothesis consistent with innocence. Smith v.
State, 264 Ark. 874, 575 S.W.2d 677 (1979).

Viewed in the light most favorable to the State, the
evidence proved that the body of a black female infant was
retrieved from the Bayou Mason in Desha County on May
17, 1981. On May 19, 1981, the State Medical Examiner, Dr.
Fahmy Malak, performed an autopsy on the body and
concluded it was a black, female infant resulting from a
nine-month pregnancy. Malak stated that the baby had been
born alive and died from being struck on the head. The baby
had been dead at least four days before the autopsy was
performed.

On June 11, 1981, appellant consented to separate
physical examinations conducted by Dr. Virgil Hayden and
Dr. Rodger D. House. Both doctors testified that their
examinations revealed a substantial likelihood that appel-
lant had recently been pregnant and delivered a child. Dr.
House testified that appellant told him that she had never
been pregnant and never had an abortion or a spontaneous
loss. House estimated that appellant had been pregnantand
delivered a baby more than six weeks prior to his examina-
tion on June 11. Other witnesses included a school teacher
who saw appellant in April and May of 1981, and who
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believed appellant was pregnant at the time. Another

woman, Hattie Johnson, testified that she saw appellant in

May or June or 1981 and that she looked pregnant.

The State concedes that the evidence is far from
overwhelming but argues there was sufficient evidence for
the jury to conclude that appellant gave birth to the deceased
infant and that she was responsible for the baby’s death. In
sum, the State contends the evidence shows that (1) appel-
lant was pregnant but denied it, and (2) she had a baby but
concealed that fact from others. These two conclusions, the
State argues, lead logically to a third: appellant disposed of
— murdered — the baby under circumstances designed to
conceal its birth. Such a conclusion is clearly speculative
and one in which we cannot indulge.

It is the duty of this Court to set aside a judgment based
upon evidence that did not meet the required standards, left
the fact finder only to speculation and conjecture in
choosing between two equally reasonable conclusions and
merely gave rise to a suspicion of guilt. Smith v. State, supra.
Here, there is no evidence that even tends to prove the
deceased baby was appellant’s. Nor did the evidence estab-
lish that she had anything to do with the baby’s death. The
most the evidence shows is that appellant was pregnant, she
delivered a baby, and she did not reveal the baby’s where-
abouts. Even these conclusions are left open to doubt by the
medical evidence. Dr. House said that although his medical
opinion was that she had been pregnant, he still had some
doubt. House stated his uncertainty was due to appellant’s
faiure to emit a discharge, called lochia, a normal occurrence
for about six weeks after a pregnancy. Neither Dr. House nor
Dr. Hayden could testify that appellant had a full-term
pregnancy, assuming she had been pregnant. The only
evidence which may have possibly connected appellant as
the deceased infant’s mother became unavailable when the
baby’s body was lost. Apparently, the State Medical Exam-
iner’s office had planned to have a test performed in
Washington, D.C., which, at least, could have excluded
appellant as being the baby’s mother. Before those plans
could be acted upon, whoever had possession of the body lost
it and it was never found.
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Because the medical evidence tended to show that
appellant was pregnant and that she denied it, perhaps it
could be concluded that a logical suspicion arose that
appellant was the newly found baby’s mother. However, a
suspicion is all it remained. There are young women who
often times have their own reasons for never disclosing or
admitting a pregnancy to others. We certainly cannot
conclude from that fact alone that appellant or any other
woman was responsible for the sad, unfortunate loss of life
found in the Bayou Mason. We must reverse and dismiss.

Reversed and dismissed.




