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1. DIVORCE — MARITAL PROPERTY — DIVISION. — At the time a
divorce decree is entered, all marital property is to be
distributed one-half to each party unless the court finds such a
division to be inequitable. [Ark. Stat. Ann. § 34-1214 (A) (1)
(Supp. 1981).]

2. DIVORCE — MARITAL PROPERTY — DEFINITION. — ‘‘Marital
property”’ means all property acquired by either spouse
subsequent to the marriage, except, inter alia, property
acquired by gift, bequest, devise, or descent, and property
excluded by valid agreement of the parties. [Ark. Stat. Ann. §
34-1214 (B) (1) (4) (Supp. 1981).]

3. DIVORCE — MARITAL PROPERTY — PROPERTY DEEDED BY HUS-
BAND TO WIFE PRIOR TO DIVORCE NOT MARITAL PROPERTY UNDER
CIRCUMSTANCES. — Where a husband deeded to his wife his
interest in their jointly-owned home with the advice of his
attorney in order to eifect a reconciliation of iheir mairiage
because he “wanted her back very badly,” and not because he
was mentally weak or susceptible to influence due to age, and
where the evidence shows that the impetus to reconcile was
not the wife’'s but the husband’s, the chancellor was not
required to set aside the deed in a subsequent divorce
proceeding.

4. DIVORCE — MARITAL PROPERTY — RECOGNITION OF VALIDITY OF
RECONCILIATION AGREEMENTS. — The Court of Appeals has
previously recognized the validity of reconciliation agree-
ments as an exception under the marital property law in
Arkansas.

Appeal from Pope Chancery Court; Richard -Mobley,
Chancellor; affirmed.

Stephen C. Gardner of Gardner & Gardner, for appel-
lant.

Richard L. Peel, for appellee.
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MEeLvIN MAYFIELD, Chief Judge. This isan appeal from

that portion of a divorce decree concerning the division of

property.

Bobby and Mary Ann Smith were married in 1968 and
built a home in Russellville, Arkansas, in 1975. Prior to and
throughout the marriage, Bobby had serious health prob-
lems which often required the attention and physical
assistance of Mary Ann. He has been rated totally and
permanently disabled by both the Veterans and the Social
Security Administrations. ‘

In October of 1980, the parties separated and Bobby
filed for divorce. After about two weeks there was a recon-
ciliation on the condition that Bobby convey his interest in
the home to Mary Ann, which he did on November 7, 1980.

The parties separated again in April of 1981 and this
time Mary Ann filed for divorce. Bobby filed a counterclaim
for divorce and also asked the court to set aside the 1980 deed.
He alleged that he did not intend to create a gift of the
property to Mary Ann; did not understand the consequences
of the conveyance; was gravely ill at the time of the execution
of the deed; and that it was executed as a result of coercion,
misrepresentation, and undue influence on the part of Mary
Ann.

After a trial on the issues, the chancellor granted Mary
Ann the divorce and specifically found that the home was
not marital property but her separate property.

Ark. Stat. Ann. § 34-1214 (A) (1) (Supp. 1981) provides
that at the time a divorce decree is entered, all marital
property is to be distributed one half to each party unless the
court finds such a division to be inequitable. Section 34-1214
(B) states that “marital property” means all property
acquired by either spouse subsequent to the marriage except
“(1) property acquired by gift, bequest, devise, or descent”
and ‘““(4) propcrty excluded by valid agreement of the
parties.”
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On appeal Bobby contends the trial court erred in
holding that the home was not marital property and recites
the circumstances surrounding the execution of the deed in
support of his contention. He testified that he was involved
in an automobile accident a few days after he filed for divorce
in 1980 and was hospitalized for three days before he was
released and returned to his motel room; that he felt alone,
knew he needed help, and wanted appellee back very badly.
He testified that he never intended to give his interest in the
house to Mary Ann but that he was acting out of desperation
and knew that was the only way he could get back into the
house where he could get help with his care. He testified that
he was in such discomfort that he would have signed
anything and that his attorney told him he should agree to
whatever it would take to get appellee back. ’

Appellee testified that when appellant called after his
accident, she told him they could try to work it out but that
there would have to be some stipulations made because she
did not want to be left without anything if he decided to
leave again. - :

Appellantargues that from a review of this testimony, it
is evident that Mary Ann was the dominant party in this
confidential relationship, and under the authority of Dunn
v. Dunn, 255 Ark. 764, 503 S.W.2d 168 (1973), and Marshall
v. Marshall, 271 Ark. 116, 607 S.W.2d 90 (Ark. App. 1980),
she had the burden of proving that the conveyance here was
freely and voluntarily executed. He asserts that all of the
evidence is to the contrary and that the deed should be
invalidated.

We are not convinced that the evidence required the
chancellor to set aside the deed in this case. The evidence does
not establish that the deed here was executed because
appellant was mentally weak or susceptible to influence due
to age as in Dunn and Marshall. The evidence here does
establish that the impetus to reconcile was notappellee’s but
appellant’s, who ‘“‘wanted her back very badly’’ and that he
had the advice of his attorney in effecting the reconciliation.

In Schichtelv. Schichtel, 3 Ark. App. 36, 621 S.W.2d 504




(1981), this court recognized the validity of reconciliation
agreements as an exception under our marital property law.
There is no evidence in this case that the property was to
belong to the appellee only if the reconciliation was
successful or that there was an agreement that appellant
would regain any interest in the property at any time.

We cannot say the chancellor’s decision was clearly
contrary to the preponderance of the evidence and we affirm.
Civil Procedure Rule 52 (a). '

Affirmed.




