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1.  CRIMINAL LAW — ARREST BY PAROLE OFFICER WITHOUT WAR-
RANT — PERMISSIBIUTY. — Arrest by a parole officer without a
warrant in a private dwelling is clearly permissible under Ark.
Stat. Ann. § 43-2810 (Repl. 1977), and there seems to be no
impropriety in a parole officer’s recruiting the assistance of a
city policeman, or any other officer authorized to make arrests,
to assist him in performing his duty to make an arrest.

2. CRIMINAL LAW — ARREST BY PAROLE OFFICER WITHOUT WAR-
RANT — VAUDITY. — In the instant case appellant concedes
that he was on parole for a previous felony, and that he did not
have permission to be in Dumas; therefore, the parole officer
had the authority to take appellant into custody, and it was
proper for him to enlist the support of the Dumas city police,
thus, the arrest was valid under Ark. Stat. Ann. § 43-2810.

3. STATUTES —  STATUTE AUTHORIZING WARRANTLESS ARREST OF
PAROLE VIOLATOR — CONSTITUTIONALITY. — Appellant ques-
tions the constitutional validity of the arrest and relies on
Payton v. New York, where the United States Supreme Court
struck down a New York statute authorizing police officers to
enter a private residence without a warrant if necessary to
make a routine felony arrest; however, Payfon is not applica-
ble to the retaking of a parole violator.

4. CRIMINAL 1AW -— STATUS OF PAROLEE — CONSTRUCTIVE CUS-
TODY REMAINS IN DEPARTMENT OF CORRECTIONS. -— Ark  Stat.
Ann. § 43-2808 (Repl. 1977) provides that every prisoner while
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on parole shall remain in the legal custody of the institution
from which he was released, therefore, as a parolee, the appel-
lant was in the constructive custody of the Department of .
Corrections and subject to summary arrest for violation of the
terms or conditions of his parole.

Appeal from Desha Circuit Court, Arkansas City Dis-
trict, Paul K. Roberts, Judge; affirmed.

Warren H. Webster, for appellant.

Steve Clark, Atty. Gen., by: Arnold M. Jochums, Asst.
Atty. Gen., for appellee.

LawsoN CLONINGER, Judge. Appellant John Smith
prosecutes this appeal from a jury verdict of guilty of Inter-
ference With a2 Law Enforcement Officer, and a subsequent
sentence of two years in the Arkansas Department of
Corrections.

The issues on appeal are whether the trial court was in
error when it (1) refused to grant appellant’s Motion to
Suppress all evidence secured after an alleged illegal entry
into appellant’s residence by the police, and (2) denied what
appellant designates as a Motion to Dismiss because of an
alleged illegal arrest.

We hold that there was no error committed by the trial
court and we affirm.

When the evidence is viewed in the light most favorable
to the appellee, the State of Arkansas, which we are required
to do on appeal, we find that appellant was on parole from
the Arkansas Department of Corrections and was under the
supervision of the parole officer assigned to the Little Rock
area. Appellant’s parole was subject to revocation if he left
the Little Rock area without the permission of his parole
officer, and appellant had resided at his mother’s home in
Dumas for two weeks without permission. Upon learning
that appellant was in Dumas, Bud Dunson, the parole
officer assigned to the Dumas area, checked with appellant’s
parole officer in Little Rock and determined that appellant
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was not authorized to be in Dumas. Mr. Dunson enlisted the
assistance of Dumas city police officers and went to the
residence of appellant’s mother. Appellant urges that the
police entered his residence without authority or permis-
sion, but the trial court found upon conflicting testimony
that the police were invited into the residence. Mr. Dunson
testified that he issued a warrant for appellant’s arrest,
but that he had left it at the Dumas Police Department before
he arrived at appellant’s residence. The Dumas police chief
testified that he only sent his officers to back up the parole
officer. When the parole officer and the police attempted to
take appellant into custody, there was resistance, and appel-
lant does not question the sufficiency of the evidence con--
cerning the offense he is charged with; his contention is that
all testimony of what occurred after the alleged illegal entry
should be suppressed.

Ark. Stat. Ann. § 43-2810 (Repl. 1977) provides as
follows:

Return of parole violator. At any time during
release on parole the Parole Board may issue a warrant
for the arrest of the released prisoner for violation of
any conditions of release ... Any parole or probation
officer may arrest such prisoner without a warrant, or
may deputize any officer with power of arrest to do so
by giving him a written statement setting forth that the
prisoner has in the judgment of the probation or pa-
role officer violated the conditions of his release. . .

The taking of a parole violator without a warrant was
approved by the Arkansas Supreme Court in the case of Giles
v. State, 261 Ark. 413, 549 S.W. 2d 479 (1977), cert. denied
434 US. 894 (1977). In that case, the defendant, on parole
for another offense, was arrested by his parole officer and a
policeman without a warrant at midnight in a private dwelling,
The Court stated:

Arrest by a parole officer without a warrant in a
private dwelling is clearly permissible under Ark. Stat.
Ann. § 43-2810 (Supp. 1975) and the validity of the
statute is not questioned. There seems to be no impro-
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priety in a parole officer’s recruiting the assistance of a
city policeman, or any other officer authorized to make
arrest, to assist him in performing his duty to make an
arrest.

In the instant case appellant concedes that he was on
parole for a previous felony, and that he did not have per-
mission to be in Dumas. The parole officer had the authority
to take appellant into custody, and it was proper for him to
enlist the support of the Dumas city policemen. The trial
court found that there was a valid arrest, and that finding is
supported by the evidence.

The constitutional validity of the arrest is questioned by
appellant, and he relies principally on the ruling in Payton
v. New York, 445 U.S. 573 (1980), which was a successful
challenge to the constitutionality of a New York statute
authorizing police officers to enter a private residence with-
out a warrant if necessary to make a routine felony arrest.
Payton, however, is not applicable to the retaking of a parole
violator. Ark. Stat. Ann. § 43-2808 (Repl. 1977) provides that
“Every prisoner while on parole shall remain in the legal
custody of the institution from which he was released.” As a
parolee the appellant was in the constructive custody of the
Department of Corrections and subject to summary arrest
for violation of the terms or conditions of his parole.

Prior to trial, appellant filed a Motion to Dismiss the
charges against him because he was the victim of an illegal
arrest. We are unaware of any Arkansas statute providing for
a Motion to Dismiss by a defendant, but the thrust of his
motion was that any charge against him based upon what
happened at his residence was the result of an illegal entry
and arrest and should be dismissed. The allegations made by
appellant in his Motion to Suppress and his Motion to
Dismiss are basically the same and we have treated those
allegations together.

Affirmed.




