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Jesse RAY v. GEORGIA-PACIFIC CORPORATION


CA 80-470	 614 S.W. 2d 676 

Court of Appeals of Arkansas 

Opinion delivered April 22, 1981

[Rehearing denied May 27, 1981.] 

1. WOIUCERS' COMPENSATION — CONFLICTING EXPERT OPINIONS — 

FACTUAL ISSUE FOR WCC. — Where appellant sustained a 
compensable injury for which temporary total disability 
benefits were paid until he returned to work, the treating 
physician rated appellant as having a 10% permanent disabil-
ity to his knee but no permanent disability to the body as a 
whole; however, another physician, who saw appellant two 
months after his return to work, rated him as having 5 to 10% 
disability to the body as a whole. Held: Conflicting medical 
testimony presents an issue of fact for the Commission to 
determine, and the Commission did not err in its finding that 
appellant did not sustain any disability to the body as a whole. 

2. APPEAL & ERROR — WORKERS' COMPENSATION — STANDARD OF 

REVIEW. — The court must view the evidence in the light most 
favorable to the Commission's decision and uphold that deci-
sion if supported by substantial evidence. 

3. WOIUCERS' COMPENSATION — ADDITIONAL MEDICAL EXPENSE — 

CHANGE OF PHYSICIANS. — Appellant was afforded reasonable 
and necessary medical treatment until he returned to work; 
however, after he had returned to work, he engaged the ser-
vices of another physician on his own, without the knowledge 
or permission of his employer and without petitioning the 
Commission for a change of physicians. Held: In the absence 
of consent or compliance with Rule 21 of the Workers' Com-
pensation Commission to effect a change of physicians, there 
is no obligation on the part of the employer to pay for the 
additional medical care. 

4. STATUTES — WORKERS' COMPENSATION STATUTES, CONSTRUC-

TION OF — PENALTY PROVISION. — Ark. Stat. Ann. § 81-1310 ( d) 
(Repl. 1979), which provides for an increase in compensation 
benefits by 15% where the injury is caused in substantial part 
by the employer's violation of safety regulations, does not 
require that the violated statute or regulation be a part of the 
Workmen's Compensation Act but rather applies to all regu-
lations, whatever area of public safety they may purport to 
cover. Held: Proof by clear and convincing evidence that the 
injury or death of a worker is caused in substantial part by the
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failure of the employer to provide safe employment as 
required in Ark. Stat. Ann. § 81-108 (a) (Repl. 1979), is within 
the purview of Ark. Stat. Ann. § 81-1310 (d). 

5. EVIDENCE — ERRONEOUS EXCLUSION OF EVIDENCE — OFFER OF 

PROOF ORDINARILY REQUIRED — EXCEPTION. — Ordinarily, 
exclusion of evidence by a trial court will not be reviewed if an 
offer of proof of what the evidence would show is not in the 
record; however, whether appellant was not permitted to make a 
showing in the record of what he proposed to prove, the case is 
remanded to afford him the opportunity to present evidence 
on that issue. 

Appeal from Arkansas Workers' Compensation Com-
mission; affirmed in part, reversed and remanded in part. 

Dewey Moore, for appellant. 

Griffin, Rainwater & Draper, and Joe K Bridgforth, 
Resident Counsel, for appellee. 

GEORGE K. CRAcRAFr, Judge. Appellant brings this 
appeal from that part of a decision of the Workers' Compen-
sation Commission which denied him an award for disabil-
ity to the body as a whole, the right to present evidence of 
violation of safety regulations under Ark. Stat. Ann. § 81-1310 
(d) and in not holding that the employer was liable for 
additional medical expenses. 

The appellant, Jesse Ray, sustained a compensable 
injury in the course of his employment with the appellee, 
Georgia-Pacific Corporation, for which temporary total 
disability benefits were paid through July 31, 1977. He 
returned to work on August 1, 1977, and continued in that 
employment since that date. Dr. Hartmann in his report of 
November 4, 1977, reported that the appellant had received 
an injury to his right knee and rated him as having a ten 
percent permanent disability as a result of that injury. He 
found no permanent disability to the body as a whole. 

On September 30, 1977, without the permission or 
knowledge of either the employer or the Workers' Compen-
sation Commission he was seen by Dr. Lester, complaining
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of a back injury. Dr. Lester rated his permanent partial 
disability to the right leg as between ten and fifteen percent 
and rated him five to ten percent disability to the body as a 
whole. The appellant made claim to the compensation 
commission for permanent partial disability ratings as to his 
right leg and to the body as a whole basing that claim upon 
the medical report of Dr. Lester, also claiming that the 
appellee should be responsible for the medical treatment 
rendered by Dr. Lester. The appellant further claimed the 
benefit of the fifteen percent penalty under the provisions of 
Ark. Stat. Ann. § 81-1310 (d) (Repl. 1979), which provides for 
such a penalty "where there is clear and convincing evidence 
that the injury was caused by violation of any Arkansas 
statute or regulation pertaining to the health or safety of 
employees." In answers to interrogatories propounded to 
him prior to the hearing the appellant stated that he was 
basing his claim upon Ark. Stat. Ann. § 81-108 (Repl. 1979), 
which in general requires an employer to furnish a safe place 
for its employees to work. 

At a hearing before the Administrative Law Judge it 
was found that the claimant had received a permanent par-
tial disability of twelve and one-half percent to his right knee 
and a five percent disability to the body as a whole as a result 
of the injuries. The Administrative Law Judge further held 
that the employer was not responsible for the medical bills 
incurred by appellant with Dr. Lester for his failure to 
comply with Rule 21. The Administrative Law Judge 
further refused to hear an offer of proof on the safety penalty 
holding that, as a matter of law, Ark. Stat. Ann. § 81-108 
(Repl. 1979) was not such a safety statute or regulation as 
was contemplated by Ark. Stat. Ann. § 81-1310 (d) (Repl. 
1979). On review the full commission affirmed all of the 
rulings of the Administrative Law Judge with the exception 
of his finding as to disability to the body as a whole. 

The appellant first contends that the Workers' Com-
pensation Commission erred in its finding that the appel-
lant did not sustain any disability to the body as a whole. We 
cannot agree. While there was testimony in the report of Dr. 
Lester that found such a disability, there was also testimony 
in the report of Dr. Hartmann that none had been sustained.
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This court must view the evidence in the light most favor-
able to the commission's decision and uphold that decision 
if supported by substantial evidence. Warwick Electronics v. 
DeVazier, 253 Ark. 1100, 490 S.W. 2d 792. Conflicting medi-
cal testimony presents an issue of fact for the commission to 
determine. Mechanics Lumber Co. v. Roark, 216 Ark. 242, 
224 S.W. 2d 806. 

Here Dr. Hartmann's report indicated that no disability 
to the body as a whole had been sustained, and that any 
abnormalities in his back shown by the x-rays were of long 
standing and not caused by the accident in question. This 
report is quite detailed and its substantiality is not open to 
question. It is to be noted that the commission also consid-
ered the testimony of appellant's fellow employees, that 
they had worked with him for the two or three year period 
subsequent to the accident and had observed no difficulty 
nor heard complaints about his back and that he had done 
the work in exactly the same way both before and after the 
accident. They testified that they noticed nothing about his 
condition which would indicate any disability. 

The appellant next argues that the commission erred in 
ruling that the appellee was not liable for the cost of the 
treatment rendered by Dr. Lester. The record reflects that the 
appellant was afforded reasonable and necessary medical 
treatment by Dr. Hicks, who treated him until he returned to 
work. The appellant engaged the services of Dr. Lester on 
his own, without knowledge or permission of his employer. 
He did not petition the Workers' Compensation Commis-
sion for a change in physicians pursuant to Rule 21 of that 
commission which provides a method by which an injured 
worker may obtain a change in treating physicians at the 
cost of the employer. One of those requirements is that the 
claimant file with the commission a petition for such a 
change, giving the name of the physician to whom he wishes 
to change and asserts that the physician to whom he wishes 
to change is competent to treat his particular ailment. In the 
absence of consent or compliance with Rule 21 to effect such 
a change, there is no obligation on the part of the employer 
to pay for the additional medical care.
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The ruling of the Workers' Compensation Commission 
denying this claim upon finding that he had not complied 
with Rule 21 is supported by substantial evidence and will 
not be disturbed on appeal. 

Appellant next argues that the commission erred in its 
ruling that as a matter of law the proof of a violation of Ark. 
Stat. Ann. § 81-108 (Repl. 1979) would not warrant it in 
invoking the fifteen percent penalty and dismissed his 
claim. We find merit in this contention. 

Ark. Stat. Ann. § 81-1310 (d) (Repl. 1979) provides the 
following: 

(d) Violation of safety provisions. Where clear and 
convincing evidence that an injury or death is caused in 
substantial part by the failure of an employer to comply 
with any Arkansas statute or official regulation per-
taining to the health or safety of employees, compensa-
tion or death benefits provided by this Act shall be 
increased by fifteen percent ... . 

Ark. Stat. Ann. § 81-108 (a) (Repl. 1979) is as follows; 

(a) Every employer shall furnish employment which 
shall be safe for the employees therein and shall furnish 
and use safety devices and safeguards, and shall adopt 
and use methods and processes reasonably adequate to 
render such an employment and place of employment 
safe, and shall do every other thing reasonably neces-
sary to protect the life, health, safety and welfare of such 
employees ... . 

Both the Administrative Law Judge and the Full Com-
mission relied on the case of Ryan v. NAPA, 266 Ark. 802, 
586 S.W. 2d 6 (Ark. App. 1979). The appellee argues that as 
the appellant cited no specific safety statute or official regu-
lation of the State of Arkansas which was violated by appel-
lee other than Ark. Stat. Ann. § 81-108, the claim could not 
be allowed inasmuch as that statute is not part of the Work-
men's Compensation Act. We do not interpret that section as 
requiring that the violated statute or regulation be a part of
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the Workmen's Compensation Act but rather that it applies 
to all such regulations, whatever area of public safety it may 
purport to cover. Nor do we construe Ryan as so holding. 
The court in Ryan did consider evidence of conduct alleged 
to have been in violation of Ark. Stat. Ann. § 81-108, but 
concluded that the evidence of violation of that statute was 
not substantial. 

Harber et al v. Shows et al, 262 Ark. 161, 553 S.W. 2d 
282, the penalty provision was sought to be invoked on two 
grounds. First it was asserted that the injury resulted from 
violation of a federal regulation, and secondly, that it vio-
lated Ark. Stat. Ann. § 81-108. The commission imposed the 
penalty on a finding that there had been a violation of the 
federal regulation but did not pass on the question of 
whether there had been a violation of § 81-108. On appeal 
the court reversed upon a finding that the provisions of Ark. 
Stat. Ann. § 81-1310 (d) did not include federal regulations, 
but had reference only to Arkansas statutes or Arkansas 
regulations. In its direction for further action on remand of 
the case the court made it clear that evidence of a violation of 
Ark. Stat. Ann. § 81-108 was included in the penalty statute 
of the Workmen's Compensation Act in the following 
statement: 

The attorney for appellees also tried to proceed before 
the referee on the theory that the employer had failed to 
provide a safe place to work in violation of Ark. Stat. 
Ann. § 81-108 (Repl. 1960). After the hearing before the 
referee, the appellees tried to offer into evidence regula-
tions of the Arkansas Labor Department which would 
have been relevant to this case. Neither the referee nor 
the Commission ruled on whether or not the appellees 
could proceed under Arkansas law, but instead based 
their decisions on violations of the federal regulations. 
This case will be remanded for a rehearing to determine 
whether or not the appellees may be entitled to com-
pensation for violation of Arkansas regulations or law. 

We hold that the proof by clear and convincing evidence 
that the injury or death of a worker is caused in substantial 
part by the failure of the employer to provide safe employ-
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ment as required in Ark. Stat. Ann. § 108 (a), is within the 
purview of Ark Stat. Ann. § 81-1310 (d) and that appellant 
should have been permitted to introduce evidence on that 
issue.

We do not know from the record what evidence appel-
lant might have presented tending to show a violation of the 
safe employment statute. The Administrative Law Judge 
ruled as a matter of law that he could not present that 
evidence. At the hearing appellant attempted to make his 
offer of proof for the record, but was denied that right in the 
following language: 

I'm going to deny claimant's contention to make an 
offer of proof as to the safety violation. If the case is 
ultimately remanded to me we will have to hear it 
anyway. But I feel like that is the most expeditious way 
to handle it. I'll note your objections. 

Ordinarily exclusion of evidence by a trial court will 
not be reviewed if an offer of proof of what the evidence 
would show is not in the record. However, it appears that the 
appellant was denied that right and not permitted to make a 
showing in the record of what he proposed to prove. In those 
circumstances, we conclude that he should be afforded that 
right and remand the case for further proceedings on that 
issue. 

Affirmed in part and reversed and remanded in part..


