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DAMAGES —  FAILURE TO INFORM HOMEOWNERS OF FLOOD ZONE
— DAMAGES LIMITED TO AMOUNT RECOVERABLE UNDER INSU-
RANCE POLICY. — Where appellees brought suit for damages to

their house and its contents, alleging the appellants negli-
gently or intentionally failed to inform the appellees of the
flood zone and that flood insurance should have been pur-
chased, the appellants are entitled to an instruction which
limits the appcllees" damages to the amount recoverable under
a standard flood insurance policy.

Appeal from Pulaski Circuit Court, Ralph Cloar, Jr.,
Special Judge; reversed and remanded.

Wright, Lindsey & Jennings, for appellants.
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Henry N. Means, IlI, for appellees.

Tom Giazg, Judge. This action arose out of the sale of a
house by Robbins and Associates (Robbins) to the appellees,
Deborah and Larry Marchant (Marchants). Robbins had
knowledge that the house was in a flood zone but failed to
inform the Marchants of this fact. As a consequence no flood
insurance was obtained by the Marchants at the time the
parties closed the sale of the house on February 1, 1978. On
September 13, 1978, the Marchants sustained damage to
their house and its contents due to a flood. The Marchants
filed suit for damages against Robbins and its president,
John S. Robbins. John S. Robbins was also sued as the
insurance agent from whom the Marchants purchased casu-
alty insurance on the property in question. Appellant,
Commercial National Mortgage Company (Commercial),
and American Abstract & Title Company (American) were
made parties to the law suit because they were participants
in the sale of the property when the loan was closed. At the
trial, the jury awarded the Marchants $26,000 in damages
and apportioned the appellants’ responsibility as follows:
Robbins, 50% ; John S. Robbins, 40% ; and Commercial, 10%.
The court dismissed American from the action, finding it
should not be responsible for any of the damages incurred by
the Marchants. Appellants’ sole issue raised on appeal is that
the trial court erred in failing to give an instruction limiting
the Marchants’ damages to the amount recoverable under a
flood insurance policy if one had been obtained by the
Marchants.

The appellants contend that the case of Derby v. Blank-
enship, 217 Ark. 272, 230 S.W. 2d 481 (1950) controls the
issue raised here, and we agree. In Derby, a sawmill operator
brought an action against a general insurance agent, based
on the agent’s failure to secure a policy of workmen’s com-
pensation insurance on the sawmill employees. The court
approved the following instruction which we conclude is
dispositive of the issue at bar:

. . where an insurance agent undertakes to procure a
policy of insurance for another, affording protection
against a designated risk, the law imposes upon him
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the duty, in the exercise of reasonable care, to perform
the obligation that he has assumed, and within the
amount of the proposed policy, the agent may be held
liable for any loss suffered by the applicant attributable
to his failure to provide such insurance. [Empbhasis
added.]

Appellees argue that the decision in Derby is distin-
guishable from the facts before us because none of the ap-
pellants actually offered to procure flood insurance for
the Marchants. Rather, the Marchants argue, the appellants’
neglect lies merely in the circumstance that they had failed to
inform the Marchants that the property they were purchas-
ing was in a flood zone. In fact, an agent for Robbins had
stated that the Marchants did not have to worry about flood
insurance. Although appellees appear correct in their argu-
ment, it is difficult to understand why this factual distinc-
tion should permit the appellees greater damages.

The damages sought by the Marchants might conceiva-
bly be different if they had brought suit for rescission. How-
ever, the Marchants brought suit for damages, alleging the
appellants negligently or intentionally failed to inform the
Marchants of the flood zone and that flood insurance should
have been purchased. If the appellants had met this duty and
subsequently procured the insurance policy, the Marchants’
loss of damages would have been subject to, and therefore,
limited to the terms of the policy. We fail to see any reason
(nor do the appellees offer one) why the rule of law
announced in Derby should not be applied to the facts at bar.
If we were to hold otherwise, we would effectively cause the
appellants to be absolute insurers and liable for damages
which would exceed the limits of the insurance policy they
could have obtained if appellants had performed in a non-
negligent manner.

For the foregoing reasons, we reverse and remand this
cause with directions that the appellants are entitled to an
instruction in accordance with the rule in Derby which
limits the appellees’ damages to the amount recoverable
under a standard flood insurance policy.

Reversed and remanded.




