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1. MASTER & SERVANT — DETERMINATION OF "EMPLOYEE" STATUS 

— RIGHT OF CONTROL BY EMPLOYER MAJOR FACTOR. — The 
right of control is of major importance in determining the 
relationship between an employer and employees, and where 
a worker was hired by and received wages paid by appellant 
and appellant had control over the manner in which the work 
was performed, as well as sole authority to fire the worker, or 
alter the terms of the employment, the worker was an 
"employee" of appellant. 

2. INSURANCE — INSURANCE FOR LOSSES SUSTAINED THROUGH 

FRAUDULENT ACTS OF EMPLOYEES — DETERMINATION OF "EM-

PLOYEE" STATUS OF TEMPORARY WORKER. — Appellant hired a 
temporary bookkeeper through a temporary help employ-
ment service at an agreed hourly wage to take the place of its 
permanent bookkeeper during her maternity leave, with 
appellant to pay the employment service 42% additional for 
social security, withholding, Workers' Compensation Insur-
ance, the agency's fee, and any other deductions required by
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law. Held: Appellee insurance company, which insured 
appellant against losses sustained through fraud or dishon-
esty practiced by an employee "while in the regular service of 
the Insured in the ordinary course of the Insured's business" 
was liable to appellant to the limits of the policy for funds 
embezzled by said employee, there being no exclusion of 
temporary employees from coverage under the policy and no 
distinction therein between permanent and temporary em-
ployees. 

3. EMPLOYER & EMPLOYEE — TEMPORARY EMPLOYEE HIRED 

THROUGH AGENCY — METHOD OF PAYMENT INSIGNIFICANT 

WHERE FUNDS ORIGINATE WITH EMPLOYER. — The form of 
business agreement between a temporary help employment 
service and an employer as to the method of payment of wages 
to an employee who was hired by the employer through the 
agency is of little significance where it is clear that the funds 
the employee received originated with the employer. 

Appeal from Pulaski Circuit Court, Second Division, 
Perry V. Whitmore, Judge; reversed and remanded. 

Frederick S. Ursery, for appellant. 

Laser, Sharp, Haley, Young & Huckabay, PA., for 
appellee. 

JAMES R. COOPER, Judge. This is an appeal from a 
decision of the Pulaski Circuit Court holding that appellee 
was not liable to appellant on an employee dishonesty 
policy. 

In September of 1977, appellant's bookkeeper requested 
maternity leave, and appellant sought temporary help. They 
hired Helen Warfel, who was referred to them by Select 
Aides, a temporary help employment service. Mrs. Warfel 
began work September 12, 1977, and was trained by the 
permanent bookkeeper through October 3, 1977, when the 
maternity leave began. Mrs. Warfel worked through Novem-
ber 22, 1977. 

Mrs. Warfel was paid by Select Aides at the rate agreed 
upon by Mrs. Warfel and appellant of $3.50 per hour during 
training and $4.00 per hour while the permanent book-
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keeper was on leave. Select Aides billed appellant for the 
hourly rate paid Mrs. Warfel plus forty-two percent. From 
the forty-two percent Select Aides paid social security, 
withholding, Workers' Compensation Insurance and other 
deductions required by law, and retained the balance of its 
fee. The duties performed by Mrs. Warfel were identical to 
those performed by the permanent bookkeeper. 

On November 22, 1977, the permanent bookkeeper 
returned to work and discovered that Mrs. Warfel had 
embezzled over $119,000 from appellant by issuing checks 
to fictitious payees. 

Prior to these events, appellee had issued to appellant 
an insurance policy in the amount of $25,000.00, covering 
losses sustained through fraud or dishonesty practiced by 
any employee. Appellee denied coverage, alleging that Mrs. 
Warfel was not an employee of appellant under the policy. 

Appellant urges that the trial court erred in finding that 
Mrs. Warfel was not an employee of appellant, and therefore 
not covered by the policy issued by appellee. 

The insurance policy defines "employee" as follows: 

" 'Employee' means any natural person (except a 
director or trustee of the Insured, if a corporation, who 
is not also an officer or employee thereof in some other 
capacity) while in the regular service of the Insured in 
the ordinary course of the Insured's business during the 
Policy Period and whom the Insured compensates by 
salary, wages or commissions and has the right to 
govern and direct in the performance of such service 
but does not mean any broker, factor, commission 
merchant, consignee, contractor or other agent or 
representative of the same general character. As applied 
to loss under Insuring Agreement 1, the above words 
'while in the regular service of the Insured' shall 
include the first 30 days thereafter; ..." 

Appellee concedes that Mrs. Warfel met this definition 
in all respects except two. First, appellee argues that she was
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not in the regular service of the appellant, and second, that 
appellant did not compensate her by salary, wages, or 
commission. 

It is clear that her duties were the same as the regular 
bookkeeper, that she worked the same hours and that 
outwardly she was a regular employee of appellant. It is 
undisputed that her employment was temporary. The policy 
of insurance does not exclude temporary employees, and in 
fact does not make any distinction between permanent and 
temporary employees. Even though the job was temporary, 
it was in the regular service of the appellant. 

Appellee argues that it should be allowed to limit its 
coverage to regular employees whose background it can 
check. Counsel does not cite us to any provision of the policy 
which so limits liability. Further, we are unable to find any 
provision of the policy which requires appellant to notify 
appellee of the hiring of new employees, either temporary or 
permanent. 

The right of control is of major importance in determin-
ing the relationship between appellant and Mrs. Warfel. 
Sandy v. Salter, 260 Ark. 486, 541 S.W. 2d 929 (1976),Martin 
v. Indiana Refrigeration Lines, Inc., 262 Ark. 671, 560 S.W. 
2d 228. Appellant had control over Mrs. Warfel as to the 
manner in which she did her work; it hired her and it alone 
had the authority to fire her, or alter the terms of her 
employment, and she received wages paid by appellant in 
the agreed amounts. 

The remaining question is whether the arrangements as 
to method of payment prevent Mrs. Warfel from being 
considered an "employee" of appellant. As a result of a 
personal interview, appellant hired Mrs. Warfel. The rate of 
compensation, $3.50 per hour while in training and $4.00 
per hour thereafter, was negotiated between appellant and 
Mrs. Warfel. Select Aides billed appellant for the hourly rate 
plus forty-two percent, which covered deductions required 
by law, Workers' Compensation Insurance, and the fee due 
Select Aides. The form of the business agreement between 
Select Aides and appellant as to pay is not determinative as



to whether appellant paid Mrs. Warfel "salary, wages, or 
commission." Mrs. Warfel was paid the agreed rate by 
appellant just as surely as if appellant had paid her directly 
by one check with a separate check going to Select Aides for 
its forty-two percent. The method by which Mrs. Warfel was 
paid is of little significance, since it is clear that the funds she 
received originated with appellant. 

We believe that the evidence shows, as a matter of law, 
Mrs. Wirfel to have been an employee of appellant, as 
defined by the insurance policy issued by appellant. The 
case is reversed and remanded for entry of a judgment in 
favor of appellant consistent with this opinion. 

Reversed and remanded. 

GIAZE, J., not participating.


